[image: ]

[image: ]
Fighting Domestic Violence - South Africa


	Contents

	To generate table of contents, right-click here and select Update Field.




    
South Africa Full Report
How to use and navigate this report
1.	Legal provisions
Executive summary
Domestic violence is a serious and common threat that the women and children of South Africa face on a daily basis. It is often concealed and frequently goes unpunished. A deep understanding of the historical, political and social context of South Africa is important when looking at the nature and extent of violence against women. The systemic effects of colonization and Apartheid in South Africa have exacerbated the impact of domestic violence, especially as it relates to Black women and continues to contribute to their vulnerability. The society is still subjected to patriarchal norms, which are enshrined in the religious and cultural customs of the country. This coupled with the fact that violence is often used to solve conflict in South Africa makes domestic violence an everyday reality for many women and children.
Victims of domestic violence are, however, afforded legal remedies for acts of domestic violence committed against them. As a point of departure, this is underpinned by the notion that the Constitution of South Africa gives every person the right to dignity, equality, freedom and security of person, which includes the right to be free of all forms of violence from either public or private sources.[1]
What follows is a comprehensive summary of the South African legal framework governing domestic violence, as well as the international commitments and obligations of the government of South Africa. This includes an in-depth analysis of the key provisions of the Domestic Violence Act, No. 116 of 1998. More specifically, this memorandum investigates the recourse, aid and remedies offered to victims of domestic violence, including the issuance of protection orders, which are granted by courts to protect victims against perpetrators of domestic violence. However, the mere issuance of such a protection order is not enough, and the real test of the South African legal system is ensuring the enforceability of protection orders and providing for suitable remedies available to victims. Accordingly, this memorandum also considers the enforceability and accessibility of the enforcement mechanisms available, including the relevant court procedures followed by the state should a victim choose to lay criminal charges against her abuser. Various aspects of this procedure will be analyzed in this memorandum, including the role of the police and courts, the standard of proof necessary to convict an abuser of a criminal offense, possible defenses the abuser may raise and penalties that may be imposed by the court. Finally, this memorandum examines the South African legal framework surrounding various special issues, such as battered woman syndrome, domestic violence in the workplace and housing rights of domestic violence victims, to name a few.


1.1   What are the relevant statutes and codes?
The Constitution of the Republic of South Africa, 1996 ("Constitution")
The Domestic Violence Act, No. 116 of 1998 (DVA)
The Protection from Harassment Act, No. 17 of 2011 ("PFH Act")
The Maintenance Act, No. 99 of 1998 ("Maintenance Act")
The Children's Act, No. 38 of 2005 ("Children's Act")
The Criminal Law Amendment Act, No. 105 of 1997 ("Criminal Law Amendment Act")
Criminal Procedure Act, No. 51 of 1977 (CPA)
Firearms Control Act No. 60 of 2000 ("Firearms Control Act")[2]
 Criminal Law (Sexual Offences and Related Matters) Amendment Act, No. 32 of 2007 ("Criminal Law (Sexual Offences and Related Matters) Amendment Act")
 


1.2 	What is the controlling case law?
S v Ferreira and Others 2004 (4) All SA 373 (SCA).
Rautenbach v Minister of Safety and Security 2017 (2) SACR 610 (WCC).
S v Engelbrecht 2005 (2) SACR 41 (WLD).
S v Baloyi 2000 (2) SA 425 (CC).
Trainor v S 2003 (1) All SA 455 (SCA).
1.3	What are the specific parts of the court system that address domestic violence?
The entire South African judicial system has a role to play in addressing domestic violence in South Africa. The magistrates' court (South Africa's lowest court) is the first court a victim of domestic violence will come into contact with when applying for a protection order under the DVA. Where children are involved in an instance of domestic violence, a family court (a specialized magistrates' court) may be the appropriate court to approach to protect the interests of the child. The superior courts (high court, Supreme Court of Appeal and the Constitutional Court of South Africa), also have a role to play in addressing domestic violence to the extent that complainants bring matters relating to domestic violence before them.
1.4	What are potential causes of action?
Domestic violence is any of the following conduct, where such conduct harms, or may cause imminent harm to, the safety, health or well-being of the victim:[3]
physical abuse
sexual abuse
emotional, verbal and psychological abuse
economic abuse
intimidation
harassment
kidnapping
stalking
damage to property
entry into the victim's residence without consent, where the parties do not share the same residence
any other controlling or abusive behavior toward a victim
2.	Introduction: framework guiding domestic violence law
2.1	Are there civil and criminal legal remedies for domestic violence victims?
Yes. Please refer to Sections 4 and 5 below.
2.2	Is domestic violence identified in national law as a human right (noting that at a European level protection from domestic violence has not been explicitly identified as a human right but is indirectly captured by the other provisions)?
Yes. Under the Constitution, everyone has the fundamental right to:
inherent dignity and the right to have their dignity respected and protected[4]
life[5]
freedom and security of the person, which includes the right:
to be free from all forms of violence from either public or private sources
not to be tortured in any way
not to be treated or punished in a cruel, inhuman or degrading way[6]
2.3 Has your country signed and ratified the conventions?
Yes. South Africa signed and ratified the Protocol to the African Charter on Human and People's Rights on the Rights of Women in Africa ("Maputo Protocol") in 2004.[7] In addition, South Africa is also a state party to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), having ratified the convention in 1995.[8]


2.4 If it has ratified the Maputo Protocol, how has it been implemented into national law (African Union member states only)?
Prior to the ratification of the Maputo Protocol, and having regard to CEDAW as well as the right to inter alia equality, freedom and security of person contained in the Constitution,[9] South Africa enacted national laws that serve to prevent and prohibit the unfair discrimination of women and promote women's rights, as well as responding to the high incidence of domestic violence in South Africa, such as the DVA. Since then, the Maputo Protocol has been localized in a piecemeal manner through law reform in certain areas, and has been referred to in instances where, for example, common laws have been developed such as the application of the doctrine of common purpose to the common law crime of rape.[10]


 



2.5 If it has ratified the 1979 Convention (CEDAW), how has the recommendations part of General Comment No. 35 been implemented into national law?
Having regard to CEDAW, South Africa has inter alia enacted the DVA and the Promotion of Equality and Prevention of Unfair Discrimination Act No. 4 of 2000, which regulates and echoes the legal framework on gender-based violence as adopted in CEDAW's General Recommendation No. 35 ("Recommendation 35"). The DVA recognizes that domestic violence is a serious social evil and strives to afford the victims of domestic violence the maximum protection from domestic abuse that the law can provide.
 In addition, the South African Criminal Law (Sexual Offences and Related Matters) Amendment Act explicitly highlights that a marital or other relationship, previous or existing, cannot be a defense for rape, compelled rape or sexual assault.[11] This expands the understanding of violence to include violations of a sexual nature that women suffer at the hands of their partners or spouses.


2.6 If the conventions have not been ratified or signed, is it envisaged that your country will do so?
N/A.
3.	Similarities and differences in terminology
3.1 Domestic violence
Domestic violence is defined in the DVA as any physical abuse; sexual abuse; emotional, verbal and psychological abuse; economic abuse; intimidation; harassment; stalking; damage to property; entry into the victim's residence without consent, where the parties do not share the same residence; or any other controlling or abusive behavior toward a victim, where such conduct harms or may cause imminent harm to the safety, health or well-being of the victim.[12]


3.2 Stalking
Stalking, under the terms of the DVA, refers to repeatedly following, pursuing, or accosting the victim.[13]

3.3 Harassment
Under the DVA, harassment means engaging in a pattern of conduct that induces the fear of harm to a victim, including:
repeatedly watching, or loitering outside of or near the building or place where the victim resides, works, carries on business, studies or happens to be
repeatedly making telephone calls or inducing another person to make telephone calls to the victim, whether or not conversation ensues
repeatedly sending, delivering or causing the delivery of letters, telegrams, packages, facsimiles, electronic mail or other objects to the victim[14]
3.4 Victim
There is no definition of victim in the DVA. Please refer to the definition of "complainant."[15]

3.5 Abuser
There is no definition of abuser in the DVA. Please refer to the definition of "respondent."[16]
3.6 Civil protection order
The DVA provides that a protection order is an order that is issued under the terms of the DVA.[17] However, it is generally understood to be a court order under the terms of which a person is prohibited from engaging in certain conduct as a result of an allegation of domestic violence for the purposes of the DVA or harassment for the purposes of the PFH Act.[18]

3.7 Causes of action
Cause of action is defined to be every fact that would be necessary for the victim to prove in order to support her right to the judgment of the court.[19]

3.8 Marital rape
Whilst the DVA does not expressly define marital rape, marital rape is understood to be the act of sexual intercourse with one's spouse without the spouse's consent.[20]The act of marital rape would fall under the definition of sexual abuse in the DVA.[21]

3.9 Are there any other important domestic violence terms defined in relevant domestic violence statutes and codes?
Yes. Set out below are additional terms and their definitions:
Complainant
Any person who is or has been in a domestic relationship with a respondent and who is or has been subjected or allegedly subjected to an act of domestic violence, including any child in the care of the complainant.[22]
Domestic relationship
A relationship between a complainant and a respondent in any of the following ways:
They are or were married to each other, including marriage according to any law, custom or religion.
They (whether they are of the same or of the opposite sex) live or lived together in a relationship in the nature of marriage, although they are not — or were not — married to each other, or are not able to be married to each other.
They are the parents of a child or are persons who have or had parental responsibility for that child (whether or not at the same time).
They are family members related by consanguinity, affinity or adoption.
They are or were in an engagement, dating or customary relationship, including an actual or perceived romantic, intimate or sexual relationship of any duration.
They share or recently shared the same residence.[23]
Economic abuse
Includes:
the unreasonable deprivation of economic or financial resources to which a complainant is entitled under law or which the complainant requires out of necessity, including household necessities for the complainant and mortgage bond repayments or payment of rent in respect of the shared residence
the unreasonable disposal of household effects or other property in which the complainant has an interest[24]
Emotional, verbal and psychological abuse
Is defined as a pattern of degrading or humiliating conduct toward a complainant, including:
repeated insults, ridicule or name calling
repeated threats to cause emotional pain
the repeated exhibition of obsessive possessiveness or jealousy that constitutes a serious invasion of the complainant's privacy, liberty, integrity or security[25]
Intimidation
Uttering or conveying a threat, or causing a complainant to receive a threat, which induces fear.[26]
Physical abuse
Any act or threatened act of physical violence toward a complainant.[27]
Respondent
Any person who is or has been in a domestic relationship with a complainant and who has committed or allegedly committed an act of domestic violence against the complainant.[28]
Sexual abuse
Any conduct that abuses, humiliates, degrades or otherwise violates the sexual integrity of the complainant.[29]
4.	Protection for domestic violence victims and relief granted
4.1	Civil protection orders

4.1.1 Are there civil protection orders available to victims of domestic abuse?
Yes. The DVA provides for both interim protection orders ("Interim Protection Order") and (final) protection orders. An Interim Protection Order is granted in emergency situations to provide immediate relief to a victim of domestic violence, until the date on which the complainant and respondent (as these terms are used in the DVA) — after being given due notice — appear before the magistrates' court to have the Interim Protection Order made a final order of the court ("Return Date"). On the Return Date, the respondent is afforded the opportunity to present to the court reasons why the protection order should not be made final.
It should also be noted that protection orders may also be issued under the PFH Act, which applies in circumstances in which the DVA does not apply due to the fact that the complainant and respondent are not in a "domestic relationship" as defined in the DVA.
 



4.1.2 Who can petition for civil protection orders?
The DVA provides that "any complainant" may apply to the court for a protection order (interim or otherwise)[30] — a complainant being "any person who is or has been in a domestic relationship[31] with a respondent and who is or has been subjected or allegedly subjected to an act of domestic violence, including any child in the care of the complainant."[32]
Further, the DVA expressly provides that "any minor, or any person on behalf of a minor, may apply to the court for a protection order without the assistance of a parent, guardian or any other person."[33]
An application for a protection order (interim or otherwise) may also be brought on behalf of a victim by any other person who has a "material interest in the well-being of the complainant" (including a counsellor, health service provider, member of the South African Police Service, social worker or teacher), provided that the victim provides her written consent to the person who is making the application on her behalf. The written consent of the victim will not be required where the victim is:
a minor (under the age of 18)
mentally incapacitated
unconscious
a person whom the court is satisfied is unable to provide the required consent[34]
4.1.3 Are there temporary custody of a child or child support orders?
Yes. A court has the power to grant an order prohibiting contact with a child, or to make the respondent's contact with a child subject to certain conditions.[35]
Under the terms of the DVA, the court has the power to make an order for the respondent to pay rent, mortgages or other emergency monetary relief, which may serve to assist a complainant in fulfilling her duties of support for a child.[36] Matters relating to child maintenance, may best be dealt with under the terms of the Maintenance Act and/or the Children's Act, through a family court. However, under the terms of the DVA, courts can make a provision in a protection order for matters regarding maintenance or child support for a "limited period" if they are of the view that those provisions should be dealt with under the terms of another relevant law, such as the Maintenance Act or Children's Act.[37] This is to afford the victim time to seek appropriate relief under the terms of such other relevant law. Further, the DVA prohibits a court from refusing to issue a protection order or imposing conditions, which it is competent to impose by virtue of the provisions of the DVA, merely because other legal remedies are available to the complainant.[38]
 



4.1.4 Is there a provision to order the abuser to move out or stay away from places that the victims frequent?
Yes. A protection order can prohibit a respondent from entering the complainant's residence or the residence shared by the complainant and the respondent.[39] Furthermore, protection orders can prevent a respondent from accessing a previously shared home, parts of a currently shared home or the complainant's place of employment.[40]
In some instances, protection orders may prohibit the respondent from accessing other places the complainant frequents as complainants are permitted to specify and request additional relief.[41]



4.1.5 Are there any other types of emergency, preventive and civil protection orders?
Yes. In addition to the protection orders granted under the DVA, a protection order may also be granted under the PFH Act. Protection orders issued under the terms of the PFH Act protect complainants who are not in a domestic relationship (as defined in the DVA) with the respondent. Whether an order is sought under the DVA or the PFH Act, an interim order may be granted if the court is of the view that the victim will suffer undue hardship if the order is not granted immediately.[42] Therefore, a provision is made for applications to be brought outside of court hours if the victim will suffer undue hardship in the event of a delay.[43]
 There are, of course, other remedies that may be granted, such as civil interdicts, but these remedies are less accessible, especially to persons who are vulnerable and need urgent relief without legal representation. 
4.1.6 Can these orders be requested by direct or indirect victims or legal representatives in children's cases?
Under the DVA, any complainant can apply for a protection order directly, or they may give consent for another person to apply on their behalf. A person who brings the application on a complainant's behalf must have a material interest in the well-being of the complainant in addition to their written consent.[44] This interest must be motivated or explained in the supporting documentation submitted with the application. It is important to note that the consent of the complainant will not be necessary where the complainant is: (i) a minor; (ii) mentally disabled; (iii) unconscious; or (iv) a person whom the court is satisfied is unable to provide the required consent.[45]
Any child, or any person on behalf of a child, may apply for a protection order without the assistance of a parent, guardian or any other person.[46]



4.1.7 Are there different types of civil protection orders, e.g., for a short- term period?
A victim may apply for an Interim Protection Order or a final protection order ("Final Protection Order") under the DVA. The main differences between each are as follows:
An Interim Protection Order is an urgent order and only becomes effective when it is served on the respondent.[47]
A Final Protection Order is effective as soon as the court grants the order.[48]
An Interim Protection Order is a temporary order. Both the complainant and the respondent must return on a later date to state their cases before the order is made final. If the Final Protection Order is not granted, the Interim Protection Order will lapse.[49]
A Final Protection Order will not lapse. However, the court may set it aside upon the request of either party.[50]
Where a complainant does not meet the requirements of the DVA, i.e., they are not or have not been "in a domestic relationship with the respondent" and have "been subjected or allegedly subjected to an act of domestic violence," including any child in that person's care,[51] the complainant may apply for a protection order under the PFH Act.
 A protection order granted under the PFH Act expires after a period of five years. This period may be extended when a court believes that it is reasonable to do so.[52]


4.1.8 Are ex parte orders permitted without the aggressor being present?
Yes. Interim Protection Orders are granted ex parte.[53] However, as mentioned above, the order will not be effective until it has been served on the respondent.[54] Further, the Interim Protection Order will stipulate the date on which the respondent must be present at court to make his or her case as to why the order should not be made final.[55] Failure by the respondent to appear on the Return Date may result in the Interim Protection Order being made a final order by the court.[56]


 



4.1.9 Do emergency orders also extend protection for abuse and intimidation to family members of the victim?
Yes. A complainant may stipulate persons whom are also affected by the domestic violence in Form 2 (discussed in more detail below). Any conduct prohibited under the order that is committed by the respondent toward such a person will constitute a breach of the order and may lead to the arrest of the respondent.
4.1.10 How long do the orders last?
An Interim Protection Order granted under the DVA will lapse if it is not made a final order of court. Once a Final Protection Order is granted under the DVA, it will not expire after a specific time. However, either the respondent or the complainant may apply to the court for the variation or setting aside of a protection order.[57]
A protection order under the PFH Act remains effective for five years or such further period as may be deemed appropriate by a court.[58]
 



4.1.11 Please provide any data or hyperlinks to government or NGO websites that include information on how often civil protection orders are issued, and any relevant demographics information, e.g., police reports, convictions, etc.
https://www.justice.gov.za/docs/InfoSheets/2014-protection_order.pdf
https://www.justice.gov.za/vg/dv-faq.html
https://www.legalwise.co.za/help-yourself/quicklaw-guides/domestic-violence-protection-orders
https://www.statssa.gov.za/publications/Report-03-40-05/Report-03-40-05June2018.pdf
https://www.saps.gov.za/services/protection_order.php



4.2 Steps for receiving a protective order 

4.2.1 What documentation is needed to obtain a civil protection order?
The court[59]
For a protection order, the victim must approach a magistrates' court.
The victim will receive a form from the clerk of the court to complete (please see more information below).
At this time, the clerk of the court will ascertain whether the victim or anyone else:
is in immediate danger of serious physical harm
needs a place of safety
needs medical attention
needs counselling
If the matter is urgent:
the clerk of the court will indicate this to the magistrate who can then grant an Interim Protection Order without notice to the respondent
the court will then set another hearing on a future day to give the respondent an opportunity to oppose the protection order and state his case
the complainant may then be required to attend this hearing and give evidence
If the matter is not urgent:
a date will be set for the hearing. A notice to show cause will be served on the respondent providing the date for the hearing. The complainant and respondent may be required to attend a hearing at the court to state their cases.
In both cases, the court will consider all of the evidence before it. The court will use this evidence to decide whether to grant a protection order.
A complainant will be required to complete a Form 2 under the terms of the regulations to the DVA, which include making a sworn statement as to the act(s) of domestic violence committed by the respondent.[60] This form may be completed at a police station, at court upon making the application or before making the application by downloading it from the Department of Justice's website.[61]
In the instance of an interested person applying on behalf of a complainant, written consent of the complainant, as well as the above-mentioned affidavit, is required.
A complainant making an application will need to provide her particulars, such as name, ID number or date of birth, home address and work address (where applicable), contact number(s), occupation (if applicable) and the nature of the relationship with the respondent.[62] A person applying on behalf of another should have the same information about the complainant available, as well as know and be able to fill out his/her own particulars as described above.
It is important for a complainant to have all or some of the particulars of the respondent available when making an application for a protection order. These particulars include the respondent's name, ID number/date of birth, home and work addresses and contact numbers.[63] This information is important for the service of documents or the arrest of the respondent in certain circumstances, which are crucial in bringing the respondent to court and making the respondent aware of the order.
The complainant will also have to attest to the truth of the facts surrounding the domestic violence, and provide her own relevant personal information and the personal information of the respondent. No documentation is required when going to a court or police station to apply for the order, provided the victim is able to furnish the required information off hand.
4.2.2 Does the victim need to attend a hearing?
Ordinarily, the applications are heard on the written affidavits of the complainant, but a respondent has an opportunity to make representations before a magistrate or judge in the presence of the complainant.[64] A complainant's legal representative may appear in court on her behalf, as the complainant is not necessarily required to make representations in court. A complainant may be subpoenaed to appear in front of the court, and should a complainant not comply, the application may be regarded as a nonappearance.
However, the court may exclude any persons from the proceedings if it is satisfied that it is in the interests of justice to do so.[65] This may include a scenario where, for example, it would be too traumatic for the complainant to appear or subject the complainant to potential intimidation. Persons who bring applications on behalf of a complainant are permitted to attend proceedings, but not necessarily to the exclusion of the victim.[66] The court also has the power to hear proceedings in camera, such as in an office in the court building as opposed to open court.[67]
This is an example of the DVA creating measures that protect women's privacy and safety in the court process as per Recommendation 35.[68] The protection of a complainant's privacy by allowing in camera proceedings, promotes access to courts for otherwise frightened victims who may ordinarily shy away from formal legal action.
4.2.3 Can you request remedies?
Yes. A court has very broad powers as to what it can order as relief,[69] and a complainant may stipulate the relief sought in her application.


4.2.4 Are there time limits?
No. The DVA does not make provision for any time limits to bring an application, except insofar as a Return Date for the hearing is concerned. The date for the hearing on whether a Final Protection Order should be granted may not be less than 10 days after service of the interim order or a notice of the application for a final order has been effected on the respondent.[70]



4.2.5 Are there different rules in emergencies?
Yes. Please see response above, relating to Interim and Final Protection Orders. Interim Protection Orders can be granted in emergencies,[71] and applications can be brought after court hours where necessary.[72]
Further, a peace officer[73] at the scene of a domestic violence incident may arrest a respondent without a warrant if the peace officer reasonably suspects the respondent of having committed an offense containing an element of violence against the complainant.[74]
4.3	Judicial discretion

4.3.1 What discretion does a judge have in granting a civil protection order or other protective orders?
Under the terms of the DVA, as soon as is reasonably possible, the court must consider an application for a protective order and may, in considering such application, consider such additional evidence as it deems fit, including "oral evidence or evidence by affidavit."[75]
Notwithstanding the fact that the respondent may not have been given notice of the proceedings against him, the court must nevertheless issue an Interim Protection Order against the respondent if there is prima facie (apparent) evidence that the respondent is committing or has committed an act of domestic violence[76] and undue hardship may be suffered by the complainant as a result of such domestic violence if a protection order is not immediately issued.[77]
Where an Interim Protection Order is not issued in accordance with the above-mentioned procedure, and the respondent does not appear before the court on the Return Date,[78] the court must issue a Final Protection Order in the prescribed form if the application by the victim contains prima facie evidence that the respondent has committed or is committing an act of violence.[79] If, however, the respondent does appear on the Return Date in order to oppose the issuing of a protection order, the court is required to hear the matter and consider the evidence provided by the abuser. After hearing the matter, the court must issue a protection order in the prescribed form if it finds on a balance of probabilities that the respondent has committed or is committing an act of domestic violence.[80]
Once the court has determined that a protection order must be issued against the respondent (in accordance with the provisions above), the court is granted various discretionary powers in determining the nature and extent of the protection order.[81] By means of granting a protection order (interim or otherwise), the court may prohibit the respondent from:
committing any act of domestic violence
enlisting the help of another person to commit any act of domestic violence
entering a residence shared by the complainant and the respondent
entering a specified part of such shared residence
entering the complainant's residence
entering the complainant's place of employment
preventing the complainant who ordinarily lives or lived in a shared residence as contemplated above from entering or remaining in the shared residence or a specified part of the shared residence
committing any other act as specified in the protection order[82]
Where the court prohibits the respondent from entering a residence shared with the complainant, the court may impose on the abuser obligations pertaining to the discharge of rent or mortgage payments, having regard to the financial needs and resources of the complainant and the respondent.[83] However, it has been suggested that a court may be hesitant to prohibit a respondent from entering the residence shared with the complainant, particularly where the abuser is legally entitled to occupy the residence by virtue of his ownership thereof and in some instances, such an order may be considered tantamount to an eviction.[84]
In addition, the court may impose "any additional conditions which it deems reasonably necessary to protect and provide for the safety, health or wellbeing of the complainant,"[85] including an order to seize any firearms or dangerous weapons in the possession of the respondent and to appoint a peace officer[86] to accompany the complainant.[87] The discretionary powers of the court "must be interpreted purposively and generously to promote the rights to dignity, privacy, bodily and psychological integrity of women."[88]
The court is further empowered to exercise its discretion by refusing the respondent contact with any child or order contact with any child on such conditions as it may consider appropriate if the court considers it in the best interest of the child to do so.[89]
 Depending on the financial needs and resources of the respondent and complainant, the court may order the complainant to pay "emergency monetary relief" (dealt with further below).[90]


4.3.2 Are there age limits on who can obtain orders?
No. As set out above, any complainant may apply to the court for a protection order,[91] a complainant being "any person who is or has been in a domestic relationship[92] with a respondent and who is or has been subjected or allegedly subjected to an act of domestic violence, including any child in the care of the complainant."[93]
Further, the DVA expressly provides that "any minor, or any person on behalf of a minor, may apply to the court for a protection order without the assistance of a parent, guardian or any other person."[94]
4.4	Restitution and remedies available to victims 

4.4.1 Can victims obtain reimbursement for costs and restitution paid?
One of the remedies available to victims of domestic violence under the DVA is "emergency monetary relief,"[95] which is compensation for monetary losses suffered by a victim at the time of the issue of a protection order as a result of the domestic violence, including:
loss of earnings
medical and dental expenses
relocation and accommodation expenses
household necessities[96]
It is important to note that the granting of 'emergency monetary' relief is different to a court granting maintenance under the Maintenance Act.[97] Furthermore, the court is prohibited from refusing to issue a protection order or impose any condition that it is competent to make under the DVA simply because the victim has other legal remedies available to them.[98]
 An order for costs against any party (either abuser or victim) may only be granted if the court is satisfied that such party has acted "frivolously, vexatiously or unreasonably."[99] 



4.4.2 Can they recover wages and profits lost?
Yes. As set out above, the court can make an order for "emergency monetary relief," which may include relief as a result of loss of earnings due to domestic violence.[100] In granting such an order, the court must consider the financial needs and resources of both the victim and the abuser.


4.4.3 Is a separate civil process required?
No. The granting of emergency monetary relief is part of the court's discretionary powers in respect of granting protection orders under the DVA. As such, the granting of "emergency monetary relief" under the terms of the DVA does not constitute a stand-alone remedy under the DVA.
5.	Prosecutorial considerations
5.1	Police procedures

5.1.1 When do the police get involved in domestic disputes or legal actions?
Under the DVA, at the scene of an incident of domestic violence or as soon as reasonably possible thereafter, or when the incident of domestic violence is reported, any member of the South African Police Service must:
assist the victim as may be required, which may include assisting or making arrangements for the victim to find a suitable shelter and to obtain medical treatment
if it is reasonably possible to do so, hand a notice containing information to the victim in the official language of the victim's choice
if it is reasonably possible to do so, explain to the victim the content of such notice, including the remedies at their disposal and the right to lodge a criminal complaint[101]
A peace officer, as defined in the CPA[102] (which includes any member of the South African Police Service), may also, without a warrant, arrest any person who is reasonably suspected of having committed an act of domestic violence as contemplated in the DVA.[103]
Accordingly, the South African Police Service is mandated to get involved either upon the lodgment of a criminal complaint against the abuser, or where the police officer has probable cause to believe that the abuser was involved in the commission of a crime, such as assault.
5.1.2 What circumstances effect law firm involvement?
Nothing prohibits legal representation in domestic violence cases. In a criminal matter, the prosecutor will act in the interests of the victim, and the accused person has a right to legal representation.[104]
5.2 Standard of proof

5.2.1 Is proof required by any legal means?
Yes, proof or evidence will be required to support the criminal charge against the accused person.
 As a minimum, the court will need to consider all evidence as it deems fit, including oral evidence or evidence by affidavit, which will form part of the record of the proceedings.[105]


5.2.2 Are there any requirements regarding evidence and documents?
The law of evidence is regulated under the South African law of procedure and sufficient evidence will need to be presented in order for the court to determine that the accused is guilty beyond reasonable doubt, including witness testimony, documentary evidence, real evidence (such as any object used to commit the violent act or forensic evidence, etc.) The CPA and the common law regulates evidence in criminal matters.
Where sexual assault occurs, there are also clear national directives and instructions when it comes to forensic examinations relating to sexual offences. Compliance with a national directive designed to provide standardized procedures for conducting forensic examinations on sexual offense survivors in all health establishments in South Africa is required. These directives are used in order to, amongst others, ensure a holistic, coordinated, efficient, and supportive response to survivors of sexual offense as well as to ensure the provision of a full range of comprehensive services to survivors who have reported the sexual offence.[106]


5.2.3 Is proof "beyond a reasonable doubt" required?
Under South African law generally, the standard of proof required in criminal matters is beyond reasonable doubt, whereas for civil matters, the standard of proof is on a balance of probabilities. As such, any criminal proceedings relating to domestic violence will require proof beyond reasonable doubt that the accused committed the alleged crime.
5.2.4 Is the standard of proof different for ex parte orders?
In respect of the standard of proof required for the issuance of an Interim Protection Order, which may be issued on an ex parte basis as explained above, a court will inter alia consider whether there is prima facie evidence that the respondent has committed an act of domestic violence.[107] Accordingly, where dealing with ex parte protection orders, the standard of proof is much lower than in criminal matters.


5.3 Affirmative defenses

5.3.1 Are affirmative defenses available to the accused?
Yes. The accused can raise certain common law defenses to exclude inter alia the unlawfulness of the act or the intention to commit the act. These defenses include, among others:
Self-defense (also known as private defense)
A person acts in self-defense, and this act is lawful, if they use force to repel an unlawful attack that has commenced, or is imminent, upon their own or somebody else's life, bodily integrity, property or other interest that deserves to be protected, provided the defensive act is necessary to protect the interest threatened, is directed against the attacker and is reasonably proportionate to the attack.[108] Please see below for more information.
Necessity
A person acts in necessity, and his act is therefore lawful, if he acts in protection of his or somebody else's life, bodily integrity, property or other legally recognized interest that is endangered by a threat of harm that has commenced or is imminent and which cannot be averted in another way, provided the person is not legally compelled to endure the danger and the interest protected by the protective act is not out of proportion to the interest infringed by the act. It is immaterial whether the threat of harm takes the form of compulsion by a human being or emanates from a nonhuman agency, such as acts of nature.[109]
Consent
Consent from a person who would have otherwise been the victim of the conduct may, in certain instances, render the conduct lawful.[110] Please see additional information below.
Presumed consent
If a person commits an act that infringes the interests of another, his conduct is justified if he acts in defense of, or in the furthering of, the other persons interests, in circumstances in which the other person's consent to the act is not obtainable but there are reasonable grounds for assuming that the other person would have consented to the conduct had he been in a position to make a decision.[111] For example, a person loses consciousness in a motor vehicle accident and the paramedics transport him to the hospital without his permission to receive medical treatment.[112] 
Official capacity
An act, which would be unlawful, is justified if the person is entitled to perform it by virtue of the office he holds, provided it is performed in the execution of his duties.[113] For example, the person is a police officer.
Trivial nature of crime
If a person commits an act that is unlawful but the degree to which he contravenes the law is minimal, a court may decide not to convict him for the crime.[114]
Provocation/emotional stress
In addition, the accused may also attempt to raise the defense of provocation or emotional stress. Provocation may, in exceptional circumstances, exclude an intention to commit a crime or may mitigate a sentence. In a case of nonpathological incapacity, the defense of provocation or emotional stress will be successful if the court is satisfied that the accused did not possess the capacity to appreciate the wrongfulness of his conduct or to act in accordance with such appreciation. A feature of this defense is the relatively temporary nature of such incapacity. [115]
It must, however, be noted that the factual foundation for this defense must be sufficient to create reasonable doubt, as the prosecution is assisted by the presumption that, in the absence of exceptional circumstances, a sane person who engages in conduct that would ordinarily give rise to criminal liability does so consciously and voluntarily. The mere version of the accused that he could not control himself will not be sufficient to lead to an acquittal and will also not be readily accepted by the court.[116]


5.3.2 Is willful intent required?
Yes. This means that the abuser must have had the intention to knowingly and deliberately act or refrain from acting in a particular manner or to achieve a particular result.[117] This is mandatory in domestic and sexual violence cases.


5.3.3 Are false accusations punishable for the victim?
Yes. False accusations are punishable in South Africa. Any person who makes a statement that is admitted as evidence and who, in such statement, willfully and falsely states anything that, if sworn, would amount to the offense of perjury, will be deemed to have committed the offense of perjury and will, upon conviction, be liable to the punishment prescribed for the offense of perjury.[118]



5.3.4 How is consent discussed in the law?
Consent can operate as a ground of justification in respect of certain crimes only, and then only under certain circumstances. If consent excludes the unlawfulness of the act (such as an assault) and no consent has been given, the conduct is unlawful. If a person mistakenly believes that consent has been given, whereas in fact no consent has been given, he or she may escape liability on the ground that he or she lacked culpability.[119]
When consent may be a ground of justification in assault
On a charge of assault, consent may be a ground of justification in certain circumstances. The best known examples of assault cases where consent may indeed operate as a defense are those where injuries are inflicted on others in the course of sporting events, and where a person's bodily integrity is impaired in the course of medical treatment, such as an operation.
The reason why a medical doctor cannot be charged with assaulting a patient upon whom she performs an operation is the patient's consent to the operation[120] (assuming that it has been given). If it was impossible for the patient to consent because of unconsciousness or mental illness, for example, the doctor's conduct may nevertheless be justified by necessity or presumed consent.[121] In all these cases, the doctor must have the intention of performing a medical operation on the patient.[122] If, however, the patient refuses to consent, the doctor's conduct is, with certain exceptions, not justified.
Sexual assault
Sexual assault (presently a statutory crime)[123] may be committed with or without the use of force or the infliction of injuries. Consent may operate as a justification for the act if no injuries are inflicted.[124] Where injuries are inflicted, it has been held that consent may not be pleaded as a defense. It would, however, seem to be more realistic to enquire in such cases whether the act is contra bonos mores (against good morals) or not. If the injury is slight, it is conceivable that the law may recognize consent to the act as a defense.
A person can withdraw consent for sexual activity at any point.[125]
5.3.5 Is self-defense or insanity a defense?
Both self-defense (commonly known as private defense) and insanity are recognized defenses under South African law, subject to certain requirements.
In order for a person to show that self-defense was appropriate and that the conduct was justifiable, the following will need to be proved in court:
The attack must be:
unlawful
directed at an interest that legally deserves to be protected
imminent but not yet completed
The defense must be:
directed against the attacker
necessary
reasonable in relation to the attack
The attacked person must be aware that they are acting in self-defense.[126]
Since 1977, the defense of mental illness (insanity) has been governed by statute.[127] Section 78(1) of the CPA reads as follows:
A person who commits an act or makes an omission which constitutes an offence and who at the time of such commission or omission suffers from a mental illness or mental defect which makes him or her incapable–
of appreciating the wrongfulness of his or her act or omission; or
of acting in accordance with an appreciation of the wrongfulness of his or her act or omission, shall not be criminally responsible for such act.
5.4 Witness status

5.4.1 What is a witness's duty to testify honestly and completely?
The CPA requires all persons that are examined as witnesses in criminal proceedings to be placed under oath administered by the presiding officer. The oath to be administered, as prescribed by the CPA reads as follows: "I swear that the evidence that I shall give, shall be the truth, the whole truth and nothing but the truth, so help me God."[128] Witnesses that are unable to take the oath or who may object to taking the oath are allowed to make an affirmation.[129] The affirmation as prescribed by the CPA reads as follows: "I solemnly affirm that the evidence that I shall give, shall be the truth, the whole truth and nothing but the truth."[130]
In S v Matshiva,[131] the Supreme Court of Appeal held that section 162(1) of the CPA makes it clear that it is peremptory for all witnesses in criminal trials to be examined under oath, with the exception of certain categories of witnesses. Further, the SCA held that the testimony of a witness who has not been placed under oath properly, has not made a proper affirmation or has not been properly admonished to speak the truth, lacks the status and character of evidence and is inadmissible.
In addition, the Supreme Court of Appeal held that section 164(1) is resorted to when a court is dealing with the admission of evidence of a witness who from ignorance arising from youth, defective education or other cause, is found not to understand the nature and import of the oath and affirmation. The Supreme Court of Appeal stated that section 164(1) clearly provides that in order for this section to be triggered it should be determined that the witness does not understand the nature and importance of the oath.



5.4.2 Who may abstain from testifying in certain situations?
The CPA permits the following persons to abstain from providing certain evidence:
Privilege against self-incrimination:
A witness may be excused from answering questions that may expose the witness to a criminal charge.[132]
Marital privilege
A husband will not be compelled to disclose at criminal proceedings any communication that his wife made to him during the marriage, and a wife will not be compelled to disclose at criminal proceedings any communication that her husband made to her during the marriage.[133]
Legal professional privilege
The CPA prohibits a legal practitioner qualified to practice in any court, to give evidence at criminal proceedings against any person by whom she is professionally employed or consulted as to any fact, matter or thing with regard to which such practitioner would not, by reason of such employment or consultation, have been competent to give evidence without such consent.[134]
5.4.3 What potential "excuses" can a witness raise to refuse to testify in a domestic violence action?
The CPA and the DVA do not provide specific grounds that a witness may raise in order to avoid testifying in a domestic violence trial. However, witnesses may raise privilege against self-incrimination, marital privilege and legal professional privilege to refuse to testify or answer certain questions in a domestic violence matter.[135]  


5.4.4 What is the impact of domestic violence on witnesses who are children?
The giving of evidence, especially for child witnesses, may be emotionally traumatic for the witness. Further, due to their age it may be more difficult for child witnesses to recount details of domestic violence and to articulate their evidence in court.



5.4.5 Can children be called upon to testify?
The CPA provides that every person not expressly excluded from giving evidence by the CPA will be competent and compellable to give evidence in criminal proceedings.[136]
The court will decide on the compellability and competence of the minor to provide evidence in the criminal proceedings on a case-by-case basis. One of the considerations that the court will take into account is whether the child is able to distinguish between truth and untruth.[137]
5.4.6 What is the effect of a child victim on the charges against the offender?
The Children's Act specifically provides that:
A parent, guardian, other person who has parental responsibilities and rights in respect of a child, care-giver or person who has no parental responsibilities and rights in respect of a child but who voluntarily cares for the child either indefinitely, temporarily or partially, is guilty of an offence if that parent or care-giver or other person abuses or deliberately neglects the child.[138]
The parent, guardian, caregiver or person with parental responsibilities in respect of the child may be subject to a fine or to imprisonment for a period not exceeding 10 years, or to both if he or she is a first-time offender.[139] Repeat offenders may be subject to a fine or imprisonment for a period not exceeding 20 years or to both.[140] Consequently, courts are able to effect high imprisonment terms for abusers who commit domestic violence or family violence that affects a child.
Lastly, persons who have been found guilty of crimes against children and those found not guilty but declared by the court to be unsuitable to work with children, may be listed on the Child Protection Register.[141]
5.5	Penalties and sentencing; penalty enhancements

5.5.1 What are the penalties and sentencing laws for first-time domestic violence offenses?
Sentencing in South Africa is the primary prerogative of trial courts. The courts enjoy a wide discretion to determine the type and severity of a sentence on a case-by-case basis.[142] In making sentencing decisions, the courts look to the sentencing principles entrenched in the appellate division's decision in S v Zinn for guidance.[143] In S v Zinn, the court held that when imposing a sentence, what needs to be considered is the triad consisting of the crime, the offender and the interests of society. This gave rise to the current practice of considering what is referred to as the three legs supporting an appropriate sentence: (1) the seriousness of the offence, (2) the personal circumstances of the offender, and (3) the interests of the public.
In terms of a first-time domestic violence offender, the trial court would have regard to the triad principle set out in the Zinn case in arriving at the appropriate sentence for the offender.
Firstly, the trial court would have to consider the seriousness of the offense. Essentially, it is required that the punishment imposed must not be disproportionate to the offense. Although the courts have the discretion to determine the appropriate punishment for crimes that are perceived as less severe, the Criminal Law Amendment Act limits the court's discretion in relation to sentencing in certain serious crimes.[144] The Criminal Law Amendment Act provides mandatory minimum sentences for crimes such as murder, rape, drug dealing, smuggling firearms and human trafficking for sexual-purposes. Therefore, perpetrators that commit domestic violence that results in a serious crime will be subjected to the minimum sentences contained in legislation. The sentences for first-time offenders in this regard ranges from not less than 15 years' imprisonment for murder, not less than 10 years' imprisonment for rape and compelled rape and not less than five years' imprisonment for kidnapping and assault with intent to cause grievous bodily harm.[145]
Secondly, the triad principle in the Zinn case requires the court to consider the personal circumstances of the offender to ensure that the sentence fits the offender. In this instance, the presiding officer will hear submissions on the personal circumstances of the offender and will weigh the aggravating submissions against the mitigating submissions to establish a sentence that is suitable for the offender. The fact that the offender is a first-time domestic violence offender may be seen as a mitigating factor in these circumstances. However, the South African judiciary has often expressed its intolerance for domestic violence offenders. In particular, the Constitutional Court has stated that domestic violence brutally offends the values and rights enshrined in the Constitution. Therefore, there is a constitutional requirement to deal effectively with domestic violence.[146] Accordingly, the judiciary when sentencing abusers often applies less leniency and abusers are often subjected to the maximum penalty for imprisonment.[147]
Lastly, the triad principle in the Zinn case allows presiding officers to take into consideration the interests of society when making a determination of the appropriate sentence to which the offender should be subjected. Essentially, this consideration incorporates the traditional purposes of punishment (deterrence, rehabilitation, protection and retribution) into the sentencing considerations. The consideration of public interest may also be an aggravating or mitigating factor in determining the appropriate sentence. As noted above, domestic violence brutally offends the values and rights enshrined in the Constitution. Therefore, in certain instances, a harsh sentence for domestic violence in a society that battles with surges of domestic violence incidents may appear as the adequate deterrence and punishment for domestic violence offenders.
5.5.2 Are there criminal penalties?
Yes. As stated above, the Criminal Law Amendment Act requires the minimum mandatory sentences for serious crimes. However, the courts maintain the discretion to subject perpetrators of less severe crimes to criminal penalties.
5.5.3 What is the result of a violation of an existing order for protection?
The DVA provides that the violation or breach of any conditions contained in an existing protection order is an offence.[148] Convicted abusers will be liable to a fine or imprisonment for a period not exceeding five years or, alternatively, to both such fine and imprisonment. In the instance where the presiding officer imposes a fine, the presiding officer will determine the appropriate fine in relation to the severity of the offense.
In the event that there are reasonable grounds to believe that the victim of domestic violence may suffer imminent harm as a result of a breach of the protection order by the abuser:
the victim may submit an affidavit to the police outlining the circumstances of the potential or actual breach by the abuser
the police officer will immediately arrest the abuser for contravention of a prohibition imposed by the court[149]



5.5.4 What fines and other penalties are imposed besides incarceration and liberty restriction?
Abusers can also be subjected to the following:
in relation to sexual offenses; the convicted offender's personal details will be captured in the sexual offenders register;[150]
community corrections to facilitate the rehabilitation and restoration of the rights of victims;[151]
committal to any institution established by law;[152] and/or
a fine, the amount of which is determined by the presiding officer.[153]



5.6 Post-release restrictions

5.6.1 Does the law notify the victim of the offender's release from custody?
Yes. Upon request by the victim, the victim will be notified when the abuser is to be considered for or released on parole.
In this regard, the Service Charter for Victims in South Africa ("Victims Charter") strives to comply with the United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985.[154] Although the Victims Charter emphasizes the victims' right to receive information about the proceedings in which the victim is involved, the victim is required to request such information. In addition, the Victims Charter explicitly states that information on the abuser's release from custody will be provided only when the abuser is to be released on parole. It fails to mention whether or not the victim is entitled to a similar right where the abuser has completed his sentence or is released on other conditions.[155]


6.	Special issues
6.1 Battered woman syndrome

6.1.1 Can lawyers present evidence of battered woman syndrome or other domestic abuse as an affirmative defense to crimes that the battered woman has committed? (Note: Battered Woman Syndrome is accepted by courts in certain jurisdictions to show that battered women can use force to defend themselves and sometimes kill their abusers due to abusive and life-threatening situations.)
Lawyers can, and should, present evidence of battered woman syndrome for a crime a victim has committed; however, the interplay between the available support in terms of the criminal legal justice system and the deterrent of taking the law into one's own hands necessitates a nuanced inquiry into the surrounding circumstances. In the leading case[156] on this subject, the court found that:
The scourge of domestic violence must be dealt with effectively by the State and society, and, if necessary by the courts. It would be contrary to the values of the Constitution to hold that that scourge provides a licence to abused partners to take the law into their own hands in the absence of grounds for lawful self-defense.
Only the standard defenses for crimes can be used such as self-defense and necessity. If the victim committed the crime while being abused, it would be considered to be self-defense.
If a victim committed the crime after the abuse, in some instances, it may still be considered self-defense. However, if the victim is found guilty of a crime, evidence of battered woman syndrome can be lead in order to reduce the victim's sentence. In order to receive a reduced sentence, there must be "substantial and compelling circumstances which justify a lesser sentence."[157]
In the case of S v Ferreira and Others,[158] the SCA had to determine whether the accused was sentenced correctly. In this case, a victim had been abused constantly by the deceased and was under the belief that if she tried to leave her abuser, he would have her raped by other men. She had previously tried to leave and had contacted the police for assistance on three previous occasions. After the deceased threatened to hire men to rape her, the victim enlisted the assistance of two men in her community to kill the deceased one evening when he was drunk. All three of the accused were convicted of murder and sentenced to life imprisonment. On appeal, the judge took into account expert evidence, which spoke to the victim's abuse.
Although in this case the victim hired others to kill the deceased, the judge did compare the facts of this case to other cases where victims may have killed their abuser the day or week after the abuse took place. The court found that if the question of "whether the threat from which each sought to escape was still, subjectively, perceived to be a real and present danger (albeit not imminent enough to escape criminal liability altogether) at the time of the offence" could be answered in the affirmative, then it is extremely difficult to conclude that the imprisonment sentences in each case should differ.[159]
Based on the facts of this case, the victim's sentence was reduced from life imprisonment to six years' imprisonment, with the unserved portion suspended.[160]
6.2 Domestic violence in the workplace


6.2.1 Can courts issue orders to protect employees suffering from domestic violence?
As set out above, the DVA applies to persons who are in a "domestic relationship" as that term is defined in the DVA.
The DVA provides that "any person who is or has been in a domestic relationship with a respondent and who is or has been subjected or allegedly subjected to an act of domestic violence, including any child in the care of" such person, may make an application for a protection order.[161]
A "domestic relationship" is defined as a relationship between two people who:
are or were married to each other
live or lived together in a relationship in the nature of marriage, although they are not, or were not, married to each other, or are not able to be married to each other
are the parents of a child or are persons who have or had parental responsibility for that child (whether or not at the same time)
are family members related by blood, marriage or adoption
are or were in an engagement, dating or customary relationship, including an actual or perceived romantic, intimate or sexual relationship of any duration
share or recently shared the same residence[162]
A strictly work relationship with a colleague is not included in the definition of a domestic relationship. Therefore, if an employee is sexually harassed at work, they may not be able to apply for a protection order (interim or otherwise) under the DVA for this reason.
The employee's first steps should be addressing the sexual harassment at the workplace. The Amendment to the Code of Good Practice: Handling of Sexual Harassment Cases in Workplaces[163] ("Code of Good Practice"), aims to eliminate sexual harassment in the workplace.
Under the terms of the Code of Good Practice, each employer must implement a policy to deal with complaints of sexual harassment at work. If an employee is sexually harassed in the workplace, she should follow the procedure as set out in her employer's policy. This may include making a complaint at work and following a formal/informal procedure and a disciplinary sanction being imposed against the other employee, including dismissal.
Should the harassment continue, the employee may also find recourse under the PFH Act. Under the PFH Act, any person who alleges that they were subjected to harassment[164] may apply to the court for a protection order. Under the terms of this protection order, the court may:
prohibit the harasser from:
engaging in or attempting to engage in harassment
enlisting the help of another person to engage in harassment
committing any other act that may be specified in the protection order[165]
impose any other condition that "it deems necessary to protect and provide for the safety or well-being of the [victim] or related person"[166]
 order a member of the South African Police Service to seize any weapon in the harasser's possession or accompany the victim to collect or make arrangements for the collection of their personal possessions[167]


6.2.2 Can departure be deemed "for good cause" if related to domestic violence?
An employee may only be dismissed for misconduct, incapacity or the employer's operational requirements.[168] Dismissing the employee for any other reason may be considered unfair.[169] Should an employee's dismissal be deemed unfair, the employer may be ordered by the Commission for Conciliation, Meditation and Arbitration (CCMA) or the labor court to compensate or reinstate the employee.
In order for an employer to dismiss an employee for misconduct, the employee must have contravened a rule or standard regulating conduct in the workplace.[170] In addition, the employer must be able to prove that:
the rule or standard was valid or reasonable
the employee was aware, or could reasonably be expected to have been aware, of the rule or standard
the rule or standard has been consistently applied by the employer
dismissal was an appropriate sanction for the contravention of the rule or standard[171]
Employees also have a common law duty to act in good faith and act in the best interests of the employer at all times. Therefore, if the employee's conduct outside of the workplace reasonably bring the employer's name into disrepute, an employer may be entitled to discipline or dismiss the employee (in serious cases).
 For example, if the employee was wearing the employer's uniform and assaulted a victim in public, an employer may decide to hold a disciplinary hearing at work to determine the appropriate sanction. However, this must be determined on a case-by-case basis and must be carefully analyzed by a labor law expert to avoid an unfair dismissal finding against the employer.


6.2.3 Can family members of domestic violence victims take reasonable leave to help the victim seek treatment or obtain help and services?
Family members would need to take annual leave in this instance.[172]
South Africans are given three days' family responsibility leave, which may only be used in the following circumstances:
when an employee's child is born
when an employee's child is sick
in the event of the death of the employee's spouse, life partner, child, parent, grandparent, grandchild or sibling[173]
Regional and international law analysis and comparison
The International Labour Organization (ILO) has introduced the Convention on Violence and Harassment ("ILO Convention"). The ILO Convention requires that each member state ensure that they "recognize the effects of domestic violence and, so far as is reasonably practicable, mitigate its impact in the world of work."[174] This would provide employees who are in an abusive domestic relationship further protection. However, the ILO Convention requires member states to adopt and implement these provisions in terms of local law. Therefore, the ILO in itself would not be an appropriate mechanism for employees to seek recourse.
The Minister of Employment and Labour plans to implement the ILO Convention using the recently published draft Code of Good Practice on the Prevention and Elimination of Violence and Harassment in the World of Work ("Draft Code"). Under the terms of the Draft Code, employers will be required to implement measures to mitigate the effect of domestic violence and harassment where it affects their employees. These measures are focused on helping victims of domestic violence by, inter alia, allowing flexible working arrangements and temporary protection from dismissals. The Draft Code has only been published for public comment, and therefore it may still be amended.
6.3 Immigration

6.3.1 Does the law include provisions that are intended to prevent abusers who are citizens or permanent residents from using immigration laws to perpetrate domestic violence against their spouse?
The law does not contain specific provisions that are intended to prevent abusers, who are South African citizens or permanent residents, from using immigration laws to perpetrate domestic violence against their spouse(s).
 The Refugees Act[175] makes provision to exclude migrants or persons applying for refugee status if the person has committed a crime in another country that is not of a political nature or committed a crime that "is listed in Schedule 2 of the Criminal Law Amendment Act or which is punishable by imprisonment without the option of a fine."[176] 
6.3.2 If battered immigrants cooperate with law enforcement in domestic violence, can they obtain immigration remedies?
We are not aware of any specific immigration remedies that immigrants who cooperate with law enforcement relating to domestic violence would be able to rely on.
6.3.3 Does domestic violence law discuss asylum accessibility?
An asylum seeker will not qualify for refugee status in South Africa, according to the Refugee Act, if it is believed that the asylum seeker has committed a crime in South Africa that is listed in Schedule 2 of the Criminal Law Amendment Act, 1997 (Act 105 of 1997),[177]or which is punishable by imprisonment without the option of a fine. Schedule 2 crimes that may be applicable for domestic violence include murder, rape, sexual offences, assault, breaking and entering premises, and kidnapping.
Regional and international law analysis and comparison
In accordance with the Maputo Protocol, women have equal rights and equal access to the refugee status determination procedure in South Africa. However, there is no mention of asylum accessibility to victims of domestic violence in the Refugee Act.[178]
Whilst a number of countries have introduced legislation or supplementary legislation that provides benefits for survivors to apply for immigration status independently of the perpetrator, South Africa does not have specific legislation that would assist or benefit victims of domestic violence in relation to immigration. This is an area that requires further clarification and development.
6.4 Armed forces 

6.4.1 Can a victim seek a military protective order if the abuser is in active military?
The South African National Defence Force (SANDF) does not have a specific policy relating to domestic violence, but they rely on their Military Discipline Bill[179] to guide them on the approach to take with misconduct. When a person that is subject to the Military Discipline Bill is suspected of attempting to commit or has committed a sexual offense for example, the matter must be dealt with in accordance with the provisions of the National Prosecuting Authority Act [180] and any subsequent trial must take place in a civilian court.
While South Africa does not have a military protective order equivalent (as is available in the United States of America, for example), the CPO is available to victims (as discussed above) and, in addition, members of the SANDF should be held accountable using the Military Discipline Bill and the National Prosecuting Authority Act.
6.5 Child custody and child/spousal support

6.5.1 Do judges follow special rules to determine custody or visitation of children in domestic violence cases?
When the court makes a decision at the conclusion of child custody cases, the court must ensure that the decision made is in the best interests of the child.[181] This is similar to international trends.[182] The Children's Act stipulates that the child's best interests are of paramount importance in all matters concerning the care, protection and well-being of a child.[183] Every child custody case is handled in this way. The decision of the court is dictated by the circumstances of each case, one of the factors that affects the custody of a child is the need to protect the child from any physical or psychological harm that may be caused by exposing the child to maltreatment, abuse, degradation, ill-treatment, violence or harmful behavior toward another person.[184]
Determining what custody arrangement will serve the best interests of the child in any particular case involves the high court making a value judgment based on its finding of facts in the exercise of its inherent jurisdiction as the upper guardian of minor children.[185] The Children's Act sets out certain factors, which constitute a nonexhaustive check list of criteria to serve as a guide of what information is relevant to the application of the best interest standard. These factors include:
the nature of the personal relationship between the child and the parents and any other care­giver;
the attitude of the parents towards the child and the exercise of parental responsibilities and rights in respect of the child;
the capacity of the parents or of any other care­giver or person, to provide for the needs of the child, including emotional and intellectual needs;
the likely effect on the child of any change in the child's circumstances, including the likely effect on the child of any separation from their parents or any siblings or other child, or any other care­giver or person with whom the child has been living;
the practical difficulty and expense of a child having contact with their parents, and whether that difficulty or expense will substantially affect the child's right to maintain personal relations and direct contact with their parents on a regular basis;
the need for the child to remain in the care of his or her parent and family and to maintain a connection with his or her family, culture or tradition;
the child's (i) age, maturity and stage of development; (ii) gender; (iii) background; and (iv) any other relevant characteristics of the child;
the child's physical and emotional security and his or her intellectual, emotional, social and cultural development;
any disability that a child may have;
any chronic illness from which a child may suffer;
the need for a child to be brought up within a stable family environment and, where this is not possible, in an environment resembling as closely as possible a caring family environment;
the need to protect the child from any physical or psychological harm that may be caused by subjecting the child to maltreatment, abuse, neglect, exploitation or degradation or exposing the child to violence or exploitation or other harmful behaviour; or exposing the child to maltreatment, abuse, degradation, ill-treatment, violence or harmful behaviour towards another person;
any family violence involving the child or a family member of the child; and
which action or decision would avoid or minimise further legal or administrative proceedings in relation to the child.[186]
If it is in the best interests of the victim, the court may prohibit an abuser from entering or remaining in the shared residence of the victim and the abuser.[187] Although a child may not be a victim of an abuser's crimes, the Children's Act specifically takes into consideration the need to protect children from physical and psychological harm, which may be caused by exposing a child to an act of domestic violence toward another person.[188]
According to the DVA, if the court is satisfied that it is in the best interests of any child, it: (i) may refuse the abuser contact with such child; or (ii) order contact with such child on such conditions as it may consider appropriate.[189]
Convention on the rights of the child in terms of UNICEF
The Convention of the rights of the Child ("Convention") to which South Africa is a party, further supports the provisions of the Children's Act and the DVA as set out above. The Convention provides that state parties are required to ensure that a child is not separated from his or her parents against his/her will, except when competent authorities determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child.[190] Such a determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision must be made as to the child's place of residence.[191]
6.5.2 Can the judge consider the testimonies of the other spouse and the children when determining custody?
Although not specifically provided for in the DVA, the Children's Act provides that every child that is of such an age, maturity and stage of development so as to be able to participate in any matter concerning that child has the right to participate in an appropriate way, and the views expressed by the child must be given due consideration.[192]
As mentioned above, the child's best interests are of paramount importance in all matters concerning the care, protection and well-being of a child. Some of the factors that the court will take into account when determining the best interests of a child are:
the need to protect the child from any physical or psychological harm that may be caused by:
subjecting the child to maltreatment, abuse, neglect, exploitation or degradation or exposing the child to violence or exploitation or other harmful behaviour; or
exposing the child to maltreatment, abuse, degradation, ill-treatment, violence or harmful behaviour towards another person; and
any family violence involving the child or a family member of the child.[193]



6.6 Housing rights of domestic violence victims

6.6.1 Does the law include any barriers to prevent landlords from forcing a tenant to move out because they are victims of domestic violence?
South Africa does not provide a barrier to prevent landlords from forcing a tenant to move out because they are victims of domestic violence.
However, the Constitution provides that "everybody has the right to adequate housing."[194] Further, the Constitution provides that no person may be evicted from their house without a court order.[195] The Prevention of Illegal Evictions from and Unlawful Occupation of Land Act[196] ("PIE Act") sets out the procedure that a landowner must follow before evicting a tenant. Under the PIE Act, a landowner must:
apply for a service directive from a magistrate or high court. In this service directive, regard must be given to the circumstances of the tenant. This includes considering (1) the number of occupants of the house; (2) if any elderly persons live on the property; (3) if the household is headed by a woman or child; and (4) any other relevant circumstances.[197] If the tenant has lived on the property for more than six months, the court must also consider whether other land may be available or can reasonably be made available by a municipality, another organ of state or another landowner for the relocation of the tenant.[198]
must serve the service directive on the tenant and the local municipality if the court awards such to the landowner. The victim will then be afforded the opportunity to state their case in court and raise any defense they may have against eviction.[199] This may include that their occupancy is not unlawful if the landowner has failed to cancel the lease agreement. The presiding officer will then determine whether the victim should be evicted. If the eviction order is granted, the court will provide a date on which the victim must vacate the property.[200]
In this regard, the Maputo Protocol also does not create barriers preventing landlords from forcing a tenant to move out because they are victims of domestic violence. However, the Maputo Protocol does provide that state parties must take appropriate and effective measures to adopt such other legislative, administrative, social and economic measures as may be necessary to ensure the prevention, punishment and eradication of all forms of violence against women.[201]
From the above positions, there is adequate authority provided to the South African legislator to introduce legislation providing protection to victims of domestic violence in relation to housing rights. While the DVA provides for assisting a victim of domestic violence in finding suitable shelter, it in no way extends to preventing landlords from evicting tenants who are victims of domestic violence.
6.6.2 Does the law allow a tenant to terminate his/her lease early due to domestic violence?
Legislation in South Africa does not provide for a tenant's right to terminate his/her lease agreement early due to domestic violence. In most cases, the cancellation of a lease will be governed by the lease agreement and it is customary for lease agreements to detail the circumstances under which a tenant is entitled to cancel the lease.
If termination is not dealt with in the lease agreement, the parties may agree to an early termination of the lease agreement. Further, the Consumer Protection Act No. 68 of 2008 ("Consumer Protection Act") provides that a tenant may legally cancel a lease after providing the landlord with 20 business days' notice.[202] However, the landlord may be entitled to a reasonable cancellation penalty and the tenant will remain liable for any amounts owed to the landlord.[203] Should the tenant have a month-to-month lease agreement with the landlord, it is common practice to provide the landlord with a calendar months' notice to terminate the lease.
 Regional and International Conventions such as the Maputo Protocol and CEDAW do not expand on the concept of a tenant's right to terminate his/her lease agreement early due to domestic violence. However, the Maputo Protocol provides for wide provisions granting state parties the power to develop and adopt legislative, administrative, social and economic measures as may be necessary to ensure the prevention, punishment and eradication of all forms of violence against women.[204]


6.6.3 Can an order exclude the abuser from the residence?
Yes, a protection order can exclude the abuser from the residence. The DVA provides that a court order may prevent the abuser who ordinarily lives or lived in a shared residence with the victim from entering or remaining in the shared residence or a specified part of the shared residence.[205] The court may impose this prohibition only if it appears to be in the best interests of the victim.[206]
6.6.4 Can abusers be forbidden by court orders to alienate or mortgage the property in his/her name if it is the family domicile?
Under the terms of the DVA, the court may impose any additional conditions that it deems reasonably necessary to protect and provide for the safety, health or well-being of the victim.[207] Please refer to our earlier responses.


2.7 Analysis



This memorandum has explored the various applicable laws in South Africa as they relate to domestic violence in South Africa. Based on our analysis, it is evident that South Africa has adopted legislation to give effect to the various rights enshrined in the regional and international normative frameworks, as they relate to privacy, safety and integrity of the person in the context of domestic violence, including the International Covenant on Civil and Political Rights, 1966; the International Covenant on Economic, Social and Cultural Rights, 1966; the Convention on the Elimination of all Forms of Discrimination against Women, 1979; the African Charter on Human and People's Rights, 1981 (African Charter); the Maputo Protocol; and Recommendation 35.
The DVA, implemented in 1998, goes a long way in protecting the rights of victims of domestic violence and is a positive step taken by South Africa in fulfilling both its international and regional obligations to protect women and girls' rights, particularly with respect to domestic violence. The Criminal Law (Sexual Offences and Related Matters) Amendment Act, which also gives expression to the constitutional rights to equality, human dignity, life and freedom and security of the person, further strengthens South Africa's commitment to its international and regional obligations to protect victims of domestic violence.
It is commendable that the DVA adopted a wide approach in determining the range of intimate and family relationships that would fall within the ambit of the DVA, by not limiting its reach to traditional ideas of heterosexual marital relationships. Further, the DVA recognizes that there are circumstances where emergency protective measures are necessary and imposes various duties on the South African Police Service to protect victims of domestic violence and inform them of their rights.
However, despite the positive steps South Africa has taken in recognizing the prevalence of domestic violence in South African communities and implementing legislation to guard against and protect victims of domestic violence, the incidence of domestic violence in South Africa still remain unacceptably high. It has been estimated that 21% of women over the age of 18 have experienced physical violence by a partner, while 6% of women have experienced sexual violence by a partner.[208] These numbers are likely even higher due to the high number of domestic violence cases that go unreported.
During a process of public hearings held in respect of the DVA in 2009 by the Portfolio and Select Committees on Women, Children and Persons with Disabilities, a number of concerns were raised regarding the implementation of the DVA and its efficacy. These concerns included, among others: (i) noncompliance with the provisions of the DVA; (ii) negative attitudes toward victims by the police and court officials, including failure by the police to attend domestic violence call outs and a failure to inform victims about their rights; (iii) undue delays in processes as a result of the unavailability of magistrates and court officials, especially after hours in emergency circumstances; and (iv) the lack of access to courts and the police.[209]
The above clearly indicates that the high levels and prevalence of domestic violence in South Africa are not due to a lack of legislative reform but are rather a result of a failure of proper implementation. Until the implementation of domestic violence legislation is improved, it is unlikely that the prevalence of domestic violence will be reduced in South Africa. The requirement for African States to adopt the legislative measures necessary to ensure the prevention and eradication of violence against women[210] is also only partially addressed by the DVA insofar as the DVA is responsive to domestic violence as opposed to preventative. While protection orders may prevent further violence, the DVA alone does not adequately serve the need to eradicate and prevent violence against women from occurring in South Africa.
As it relates to remedies available at the international and regional level for victims of domestic violence, these are limited. Whilst international and regional human rights instruments provide a framework for the protection and recognition of various human rights, including the rights of women and girls, the enforcement of such rights at both the regional and international level is not necessarily appropriate for victims of domestic violence seeking protective orders against alleged perpetrators of domestic violence. Typically, at both the international and regional level, the respondent is a state and not an individual perpetrator.[211] As such, the victim will have to attribute responsibility on the state before being able to access recourse for domestic violence at either the regional or the international level.
Furthermore, before being able to access international and regional complaints procedures, the victim usually has to show that she has exhausted local remedies and such local remedies were inadequate.[212] Accordingly, where victims of domestic violence require swift action to guard against further and continued domestic violence, regional and international remedies are likely inappropriate.
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