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Quick reference guide
The level of complexity and challenges in carrying out a cross-border acquisition is:
Medium
The level of complexity and challenges in carrying out a cross-border acquisition in South Africa is medium.
Due diligence, pricing and closing
Typical due diligence issues
In South Africa, it is not uncommon to undertake due diligence investigations in friendly takeover bids. A buyer will generally seek to conduct due diligence on a company or its business to ascertain, as far as practicable, the nature and value of the assets and liabilities of the company, and to confirm any risks to which the company may be exposed.
There are no specific rules governing these due diligence processes. The scope and extent of the due diligence investigation will depend on, among other things, the nature of the transaction, the time available to conduct the investigation, the need to preserve confidentiality, and the level of cooperation of the target board. In light of the recent amendments to the Companies Act, which introduce enhanced disclosure and transparency requirements, due diligence information should now include details relating to the beneficial ownership of the target.
In relation to affected transactions, competing bidders are typically entitled to equal access to information. Therefore, information made available by the target to one bidder must also be made available to a competing bidder.
An affected transaction is defined in detail in the South African Companies Act but in essence includes a disposal of the majority of assets or undertakings, amalgamations or mergers, schemes of arrangements, mandatory offers and squeeze-outs, and involves a regulated company such as public and state-owned companies and certain private companies.
Pricing and payment
Generally, in the case of private share deals and asset deals, it is not legally required to have an independent appraisal report to support the valuation of the target company or the assets of the target company.
The South African company law does, however, provide minority shareholders, who have voted against a transaction, with an appraisal right in certain circumstances, in terms of which such dissenting shareholders may demand to be paid fair value for their shares.
Although the consideration for an acquisition normally consists of, or largely includes, cash, it is not uncommon for the consideration also to be or to include shares of the buyer, loan notes or other debt instruments, or other forms of property, or a combination thereof. In respect of cash payments, these are typically paid in South African rand, and are subject to South African exchange control regulations (where applicable, as set out below), and are commonly made by electronic funds transfer including via the SWIFT international payment system. Certain pricing or payment structures (including distributions, financial assistance and share repurchases) may be subject to the solvency and liquidity test under South African company laws.
Signing/closing
Apart from approvals related to specific regulated industries (e.g., energy companies, financial institutions, mining companies and insurance companies), exchange control approvals related to foreign investments, antitrust approvals (as set out below) and the approval of the independent body that governs affected transactions (the Takeover Regulation Panel), in the limited circumstances set out below, government approval is not required as a condition to closing, and a simultaneous signing and closing of a transaction is possible.
In particular industries where a license, permit or concession is required to operate a business, the approval of the relevant South African authorities will generally be required for the transfer of such license, permit or concession (in the case of a sale of business) or a change of control of the licensee or holder of a permit or concession (in the case of a sale of shares or merger). Industries where such approvals are likely to be required include the mining, telecommunications and banking industries. Parties may therefore agree to certain conditions precedent, or a transaction may be subject to mandatory approvals that may require a separation between signing and closing.
In the absence of any approvals whatsoever, including antitrust approval, transactions may be structured with simultaneous signing and closing.
Approvals/registrations
Foreign investment restrictions 
Foreign investments are not currently restricted in South Africa, although there is a draft law or proposal in place. The Competition Amendment Act introduced a foreign investment review regime, under which, acquisitions by foreign entities involving assets or businesses operating in sectors that are designated as “strategically important to South Africa’s national security interests”, will be required to undergo a foreign investment review approval process. Currently, these provisions have yet to become operative, and it remains uncertain when the regime will come into effect.
Antitrust/merger control 
South Africa has a mandatory and suspensory merger control regime which means that transactions which meet the relevant criteria need to be notified to the competition authority and cleared before they can be completed. For further information, see the more detailed section on "Antitrust/merger control".
Foreign exchange controls
The Financial Surveillance Department of the South African Reserve Bank regulates and monitors transactions involving the inflow and outflow of foreign exchange across South Africa's borders. In an M&A context, the requirement for exchange control approval is most often encountered in relation to the following transactions:
The outward repatriation of currency from South Africa or any transactions that give rise to recourse by a South African non-resident to South Africa.
The purchase of, or subscription for, shares in a South African resident company by a non-resident. In such cases, the share certificate must be endorsed as “non-resident” by an authorized dealer within 30 days of the purchase or subscription for shares to ensure the repatriation of dividends or sale proceeds in future.
The grant of "financial assistance" (including inward foreign loans or credits) by a non-resident to a resident. Such loans must be approved or placed on record with an authorized dealer, and the terms must comply with arm’s-length principles.
Guarantees, suretyships, indemnities or other forms of security, provided by South African residents in favor of non-residents, resulting in the creation of obligations (or potential obligations) for the resident to make payments offshore.
Agreements whereby a resident is obliged to pay royalties, license or patent fees to a non-resident.
In the absence of prior approval for certain cross-border transactions, the South African target company/borrower may not be permitted to remit funds to non-resident shareholders/lenders.
The procedure for seeking approval from the exchange control authorities primarily involves the submission of a written application and supporting documents through one of South Africa's licensed foreign exchange dealers (i.e. licensed commercial banks appointed by the South African Reserve Bank) appointed as authorised dealers by the South African Reserve Bank. In some cases, the authorised dealer may refer the application to the Financial Surveillance Department for specific consent.
Takeover regulation panel
The Takeover Regulation panel was established under the South African Companies Act. It is an independent body that governs affected transactions (as defined in the South African Companies Act) undertaken by regulated companies. Regulated companies include public companies, state-owned companies and, in certain circumstances, private companies.
Every transaction involving a regulated company must obtain a compliance certificate from the Panel before it may implement a fundamental transaction. This applies to all affected transactions, including takeovers and may apply to private transactions in limited circumstances.
Other regulatory or government approvals
Broadcasting and electronic communications
The Electronic Communications Act establishes a clear advantage favoring South African residents over "foreign nationals". It stipulates that a foreign national may not, directly or indirectly, exercise control over or have a commercial interest in more than 20% of a commercial broadcasting licensee. It also states that no more than 20% of the directors of a commercial broadcasting licensee may be foreign nationals. While recent policy proposals, including the Draft White Paper on Audio and Audio‑Visual Content Services published in 2025, contemplate increasing these thresholds to encourage foreign investment, the existing statutory limits remain in force unless and until amended legislation is enacted.
The Electronic Communications Act also places an obligation on an applicant for certain electronic communications licenses to demonstrate that it is at least 30% owned by historically disadvantaged South Africans.
Insurance
In addition to the limitations placed on owners in terms of the Financial Sector Regulation Act, the Insurance Act provides that an insurer must notify the prudential authority of the South African Reserve Bank (the Prudential Authority) of any regulated arrangements (such as those resulting in a change of control) affecting significant owners.  The Prudential Authority is thereafter empowered to, among other remedies, request further information and approve the arrangement before it is implemented.
Air services
The Air Services Licensing Act provides that only South African residents or South African companies (of which at least 75% of the voting rights must be held by South African residents) may be issued an air services license. An exemption from these thresholds can, however, be granted by the Minister of Transport.
Mining and minerals 
Under the Mineral and Petroleum Resources Development Act, an application for a prospecting right, mining right or associated rights may be refused by the Minister of Mineral Resources under certain circumstances. This includes where the granting of the right could result in an "exclusionary act", the prevention of fair competition, a concentration of the specific minerals under the control of the applicant, or where the mining will result in unacceptable pollution, ecological degradation or damage to the environment such that an environmental authorization cannot be issued. In terms of the Mining Charter, an applicant for a mining right must demonstrate that 30% of its shareholding is held by historically disadvantaged South Africans.
Banks
No entity (either local or foreign) may, without prior written approval of the Prudential Authority, a division of the South African Reserve Bank, acquire shares or voting rights in a bank or its controlling company if it would result in that entity and its associates together holding more than 15% of the issued share capital or voting rights of the bank or its controlling company. Where an entity has held 24% of the issued share capital or voting rights of the bank or its controlling company for a period of 12 months, that entity may, subject to the prior written approval of the Prudential Authority acquire more than 24% but not exceeding 49% of the issued share capital or voting rights of the bank or its controlling company. Where an entity has held 49% of the issued share capital or voting rights of the bank or its controlling company for a period of 12 months, the entity may, subject to the prior written approval of the Minister of Finance through the Prudential Authority acquire more than 49% but not exceeding 74% of the issued share capital or voting rights of the bank or its controlling company. The Prudential Authority or the Minister of Finance, as the case may be, has the discretion to grant permission for the acquisition of share capital or voting rights as set out above without the applicant having held the relevant percentage of share capital or voting rights for a period of 12 months.
An entity seeking to acquire a controlling share of equity in a bank must be: (i) a public company which is registered with the Companies and Intellectual Property Commission as a controlling company in respect of a bank; (ii) another bank; or (iii) another institution that has been approved by the Prudential Authority and which conducts business similar to the business of a bank in a foreign country.
Other financial institutions 
The Financial Sector Regulation Act regulates "significant ownership" of certain types of financial institutions other than banks, such as a manager of a collective investment scheme, a long-term insurer, a short-term insurer or a financial market infrastructure (such as a securities exchange or securities depository). A person may not affect any arrangement that would result in that person, together with any related persons, becoming a "significant owner" of such a financial institution, without the prior approval of the responsible authority for the financial sector law in terms of which the financial institution is required to be licensed. A significant owner is a person who "directly or indirectly, alone or together with a related or interrelated person, has the ability to control or influence materially the business or strategy of the financial institution". This is evidenced, amongst other things, by (i) the power, directly or indirectly, alone or together with interrelated or related person to appoint 15% of the members of the governing body of the financial institution; or (ii) holding 15% or more of the issued share capital of the financial institution and/or the ability to exercise or control the exercise of at least 15% of the voting rights attached to the securities of the financial institution.
In addition, a significant owner of a financial institution which has been designated as a "systemically important financial institution" by the South African Reserve Bank, may not, without having obtained the prior written approval of the responsible authority for the financial sector law in terms of which the financial institution is required to be licensed, effect any arrangement that will result in the person, alone or together with a related or interrelated person, ceasing to be a significant owner of the financial institution.
Black economic empowerment
The Broad-Based Black Economic Empowerment Act (“BBBEE”) has as its main objective the economic empowerment of historically disadvantaged South Africans. It sets out a scoring matrix that rates an entity's compliance against five metrics, namely: (i) ownership; (ii) management control; (iii) skills development; (iv) enterprise and supplier development; and (v) socio-economic development. Compliance with BBBEE legislation in South Africa is not mandated by law, other than in specific sectors such as the information technology and mining sectors. However, having a higher BBBEE rating provides entities with a competitive advantage, particularly when contracting with the government of South Africa or state-owned entities, which will require their suppliers to have a sufficient BBBEE rating.
In the private sector, BBBEE instead works on an incentive basis, as a higher BBBEE rating will make an entity more competitive in the South African market. Therefore, the point of departure for BBBEE in South Africa is that an entity will aim for a higher BBBEE rating level in order to either contract with organs of state and public entities, or to attract private sector customers looking to improve the enterprise and supplier development element on their own BBBEE scorecard (as this element of the BBBEE scorecard allocates points based on the extent to which the entity in question procures goods and services from empowering suppliers with strong BBBEE levels).
Certain industry sectors are subject to stricter BBBEE requirements. For example, the BBBEE rules applicable to the mining sector require that a percentage of the shares of a company that applies for a mining right be held by historically disadvantaged South Africans, failing which the mining right may not be granted. Following the Mining Charter, 2018 coming into effect – (i) an existing mining right holder is required to have a 26% BBBEE shareholding for the duration of the mining right; (ii) a pending or new applicant for a mining right is required to have a minimum of a 30% BBBEE shareholding.
Accordingly, in structuring an acquisition or takeover bid , it is important to take account of the effect of the transaction on the target's BBBEE rating , especially in the case of a 100% takeover where the target's existing BBBEE shareholders are to exit, creating a potential need for a replacement BBBEE shareholder or other mechanisms to be introduced at the time or shortly after implementation of the transaction (which need will be determined by the target's client base and the contractual undertakings to which it is subject). In these circumstances, it is not uncommon for the bidder to be a consortium that includes a BBBEE shareholder. It is worth noting that the BBBEE legislation contains additional ownership structuring options (which depart from the general requirement to introduce direct or indirect black ownership in the local entity) that are specifically available to multinationals.
Employment
Sale of shares 
A change in the ownership of a corporate entity through the sale of some/all of its shares will not interrupt or interfere with the contracts of employment in existence between the employees and the corporate entity at the time of the sale. This is because the identity of the employing entity remains unchanged. Accordingly, the employees' employment continues uninterrupted and with the same employing entity.
A share sale does not preclude the company from embarking on a retrenchment exercise of its workforce, for valid operational requirements, subject to any conditions pertaining to retrenchment which may be placed on the acquiring party by the South African competition authorities.
Transfer of business as a going concern
A transfer of a business as a going concern can take various forms, such as a merger, takeover or carve-out. Where there is the transfer of a business as a going concern, employment is automatically transferred when the going concern changes hands. In these instances, one employer is substituted for the other employer. The employees' length of service is uninterrupted. The new employer must provide the employees with terms and conditions that are on the whole not less favorable than their previous terms and conditions. The old and new employers must agree, and disclose to the employees, as to a valuation as at the date of transfer of: (i) the leave pay accrued to the transferred employees of the old employer; (ii) the severance pay that would have been payable to the transferred employees of the old employer in the event of a dismissal by reason of the employer's operational requirements; and (iii) any other payments that have accrued to the transferred employees but have not been paid to employees of the old employer. Furthermore, the old and new employers must conclude a written agreement specifying which employer is liable for paying any of the above amounts and the apportionment of the liability between them. This agreement must then be disclosed to the employees.
Where the business is transferred as a going concern, any dismissal of an employee as a result of the transfer or a reason related thereto would be automatically unfair and may attract a penalty of up to 24 months' remuneration as compensation and/or reinstatement of the relevant employees.
Asset sales which do not constitute a sale of a business as a going concern
Whether a business transfers as a going concern is a factual enquiry, based on the substance of the transaction, rather than the form. Our courts have found that the relevant enquiry is to determine whether a discrete economic entity will transfer. This may comprise various components which make up a business, including assets, goodwill, workforce, management staff and the manner in which the business is organized and performed, the operational resources available to the business, etc. None of the components are indicative of a business alone.
If a business is not transferred as a going concern, employees must transfer by termination and hire.
The parties are free to determine the best way to terminate employment. For example, employees may resign or be dismissed for operational requirements. Employees are only entitled to statutory severance if their employment is terminated for their employer’s operational requirements. Employees are not entitled to statutory severance (one weeks’ pay per completed year of service) if they unreasonably refuse an offer of employment with their employer or another employer.
The terms and conditions of employment with the new employer are subject to negotiation between the parties. Employees are more likely to agree to transfer their employment where the terms and conditions offered by the new employer are similar to those with the old employer.
Tax
Sale of shares
Securities transfer tax (STT) (0.25% of the higher of purchase consideration and fair market value of the shares being transferred) will be levied against the target company, which bears the statutory obligation to pay the tax to the South African tax authorities. The securities transfer tax is payable on the transfer of all shares in companies incorporated in South Africa as well as foreign companies listed on the South African stock exchange. For listed securities, the taxable amount is the greater of the consideration paid for the security or the closing price of that security. The company that issues the unlisted securities is liable to pay the STT whereas the member or participant (as defined in the STT Act) will be liable for the STT on the transfer of listed securities. However, there is a statutory right to claim back this tax liability from the buyer or the person to whom the security was transferred. Alternatively, a different payment arrangement may be reached by the parties to the transaction. This could include sharing the tax or one party reimbursing the other.
Transfer of business as a going concern
The supply or sale of a business as a going concern, in simple terms, means that the enterprise/business (or part thereof) is capable of being operated as a stand-alone business at the time that it is acquired by the recipient of the supply. Under normal circumstances, if the supplier is a VAT vendor, the supply would attract VAT at the standard rate of 15%. However, in order to dispose of a business as a going concern at the rate of 0%, the following requirements must be met:
The supplier and the buyer must be registered VAT vendors.
The supplier and buyer must agree in writing that the business or part thereof is disposed of as a going concern as well as what is being disposed of is an income earning-activity on the date of transfer thereof.
The core assets that are necessary to carry on that business must be disposed of.
The supplier and recipient at the time of the conclusion of the agreement must agree in writing that the consideration agreed upon for the supply includes VAT at the rate of 0%.
OECD's Two Pillar Solution
The OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting has put forward a so-called Two-Pillar Solution to address the tax challenges arising from the digitalization of the economy. Pillar Two is intended to introduce a global minimum effective rate of tax of 15% for large businesses in each jurisdiction where they operate and will lead to fundamental changes in the international tax system. It is currently being implemented in a large number of jurisdictions. In South Africa, it is effective from 1 January 2024 and applies to fiscal years beginning on or after that date.
Groups will need to consider how the Pillar Two rules could impact the life cycle of M&A transactions from the pre-acquisition phase (including transaction planning (such as the choice of acquisition structure and financing) and due diligence of the target group), the acquisition phase (such as contractual risk allocation around Pillar Two) to the post-acquisition phase and the impact of Pillar Two on any post-acquisition integration.
Post-acquisition integration
For information on post-acquisition integration matters, please see our Post-acquisition Integration Handbook.
Common deal structures
What are the key private M&A deal structures?
In South Africa, a business can be acquired through a purchase of either: (i) the shares in the company that holds the target business; or (ii) the target business itself from the target company as a going concern. In addition, the acquisition of specific targeted assets can be implemented through a simple asset purchase transaction. Acquisitions and disposals of privately owned companies are more often structured as share sale transactions unless the buyer wants to cherry pick assets or liabilities.
In addition, the Companies Act has a separate statutory concept of legal merger between two companies. This statutory mechanism allows for the merger of two companies, resulting in the assets and liabilities of one company being transferred to the other and the subsequent dissolution (through automatic deregistration by the Companies and Intellectual Property Commission (CIPC)) of the non-surviving company. The four essential requirements for this procedure are:
Execution of a merger agreement
Satisfaction of a solvency and liquidity test in respect of each of the merging companies upon implementation of the merger
Sending a notice to the creditors of the companies, allowing them the opportunity to object to the merger
Approval of the merger by special resolution (75% affirmative vote) of the shareholders of the merging entities.
The statutory merger process requires each of the merging companies to give notice of the merger to each of their respective known creditors, triggering a right for a creditor to seek leave to apply to a court for a review of the merger on grounds that the creditor would be "materially prejudiced" by the amalgamation. It also allows dissenting minority shareholders in certain circumstances to force a buy-back of their shares at fair value. For this reason, the statutory merger mechanism is seldom used in practice (it can be useful for group restructurings or transactions seeking automatic transfer of licenses, assets and liabilities by operation of law) and the acquisition of a business in South Africa will almost invariably still involve the purchase of either the shares of the company owning that business or of the business itself as a going concern.
Auction or competitive bid processes have become more commonly seen in the South African corporate M&A space. We find, increasingly, that the competitive bidding process may achieve a better price for the sale target, as well as allowing for an expedient divestiture. In a competitive bidding process, it is common for the seller to present the potential buyers with draft agreements prior to commencing commercial discussions, thus allowing the seller to prepare agreements on favorable terms. The speed at which the transaction is concluded also limits any value erosion to the sale target. Whether the seller elects to dispose of the sale target through a private sale or a competitive bidding process will ultimately depend on the nature of the asset being sold and the demand. Bid process letters are often used, and these are either binding or non-binding depending on the nature of the transaction.
A scheme of arrangement may also be proposed by the board of a company, which will implement any arrangement or agreement between the company and holders of any class of its securities. This is commonly any agreement between the company and its shareholders but specific instances include: (i) a consolidation of securities of different classes of shares; (ii) a division of securities into different classes; (iii) an expropriation of securities for cash or other securities; (iv) an exchange of securities for other securities; (v) a re-acquisition by the company of its securities; or (vi) a combination of the aforementioned. The company will appoint an independent expert, who will compile a report in respect of the scheme of arrangement. The report will be prepared for the board of the company and distributed to all holders of the company's securities, concerning the proposed arrangement, which will contain all salient terms in the circumstances. In order to implement a scheme of arrangement, approval from the company's securities holders by special resolution (75%) is required, with appraisal rights available to dissenting shareholders and court review of the arrangement in prescribed circumstances.
Which entity is likely to be the target company (on a share sale) or the seller (on an asset sale)?
A private company. This is a profit company which is prohibited from offering its shares to the public, and accordingly the transferability of its securities is restricted in its memorandum of incorporation. The two forms of private companies are the private limited liability company and the personal liability company. The private limited liability company is the most common form of private company in South Africa. Registration triggers ongoing compliance (including maintaining a registered office in South Africa) and, in parallel, companies must comply with South Africa’s beneficial ownership filing regime.
What are the different types of limited liability companies?
The Companies Act provides for three types of limited liability companies: private companies, public companies and state-owned companies.
In instances where it has employment contracts within and/or conducts business in South Africa, a foreign company may also be required to register with the CIPC as an "external company" (branch).
There is no distinction between limited or unlimited companies as is the case in English law jurisdictions, and due to its separate legal persona, the shareholders of a limited liability company are not personally liable for the debts and obligations of the company unless such liability is created contractually by, for example, a guarantee or suretyship. There are no minimum share capital requirements for private or public limited liability companies.
Is there a restriction on shareholder numbers?
There is no restriction on the number of shareholders for private or public companies.
What are the key features of a share sale and purchase?
Technically, all that is required for the transfer of legal title in a private company is an agreement to transfer or instrument of transfer. This valid agreement for purchase must be delivered to the company and effected by entry into the company's securities register. In the case of the acquisition by a non-resident of shares in a South African company, the new share certificate issued to the non-resident buyer is to be endorsed "non-resident" in accordance with South African Exchange Control Regulations, to permit the future remittance of dividends and other distributions by the local target to the non-resident buyer, and delays or failures to procure such endorsement may restrict dividend or distribution payments or the repatriation of future sale proceeds. In most cases, a sale of shares agreement is prepared to record warranties, indemnities and the other salient transaction terms agreed between the parties.
What are the key features of an asset sale and purchase?
The transfer of a business as a going concern or of specified targeted assets is given effect through the execution of a sale of business or assets agreement. In the large majority of cases, the agreement coupled with delivery of the underlying assets to the buyer will be sufficient for the transfer of legal title, irrespective of the class of the business assets. There are certain exceptions to this, for example, for immovable property (real estate/land and buildings), which under the Alienation of Land Act, require the preparation of additional transfer documents and registration of the transfer of the property in the South African Deeds Office for title to the property to pass. A transfer as a going concern also entails certain other tax benefits, notification requirements and consent requirements. Provided certain criteria are met, a transfer of a business as a going concern may attract a VAT rate of 0%. Certain publications are required in terms of Section 34 of the Insolvency Act, however parties may choose to regulate the risk associated with not publishing the transaction through contractual indemnities (noting that if contractual indemnities are not catered for and where Section 34 of the Insolvency Act applies, the transfer will be void as against the seller’s creditors for six months). Lastly, third-party consents will likely need to be obtained to transfer all existing contracts from the seller to the buyer.
If the subject of the acquisition constitutes all or the greater part of the assets or undertaking of the seller, approval of the seller's shareholders by special resolution (75% vote) is required. The disposal of a business normally also triggers an automatic transfer of employees in terms of Section 197 of the Labour Relations Act.
Preliminary documents
Is it customary to prepare a letter of intent or term sheet and, if so, to what extent are they binding on both parties?
Yes, letters of intent or term sheets are commonly entered into and they can be either binding or non-binding to both parties. These record the salient terms and conditions on which the parties intend to conclude final agreements, or can be used as the sole record of agreement, in the event that such letter of intent or term sheet is binding.
Does a term sheet, in this context, customarily include provisions on exclusivity, break fee or confidentiality?
Exclusivity: This depends on the commercial agreement between the parties. However, one typically sees exclusivity granted to a buyer during a due diligence period and until the conclusion of binding agreements. Exclusivity provisions can be included in the term sheet and do not need to be in a separate agreement.
Break fee: Break fees and reverse break fees are not common in private M&A transactions. However, a break fee is usually requested as a quid pro quo for exclusivity. The quantum of the break fee is not regulated in private M&A transactions, though the Takeover Regulation Panel has stipulated that break fees in affected transactions should be limited to 1% of deal value. This can be used as a guideline in private M&A transactions, particularly where the transaction may constitute an affected transaction under the Takeover Regulations.
Confidentiality: It is typical to include provisions on confidentiality in the term sheet and, as such, these do not need to be in a separate agreement. Generally, confidentiality provisions will apply for one to two years post signing of the term sheet and will survive termination of the term sheet.
Are exclusivity, break fee and confidentiality provisions supplemented with separately negotiated agreements?
No. These are usually binding provisions in the term sheet. However, if definitive transaction agreements are concluded, they will typically contain confidentiality provisions.
Is there a duty or obligation to negotiate in good faith?
Good faith is a consideration of public policy. However, it is not a legal rule (unless specifically stated in an agreement). Therefore, good faith is not a requirement under South African law. Parties are free to contract as they want, notwithstanding the fact that a contract may be unfair. Accordingly, unless the contract specifically requires the parties to act in good faith, no contractual damages may be claimed.
Agreeing to the acquisition agreement → Purchase price
Is a purchase price adjustment common?
Frequency/market practice: Fairly common, but depends on the deal.
What type of purchase price adjustment is common (e.g., debt-free, cash-free)?
Frequency/market practice: Cash free/debt free, working capital and NAV adjustments are all fairly common.
Is there a collar on the purchase price adjustment?
Frequency/market practice: Collars on the adjustment of a purchase price are common. Parties often agree on a floor or a cap on the adjustment.
Who usually prepares the closing balance sheet (where applicable)?
Frequency/market practice: Either party may prepare the closing balance sheet, however this depends on whether the closing balance sheet is delivered pre or post the completion of the transaction. Often the target company may prepare this given that it has the relevant financial information easily at hand. The party not involved in preparing the closing balance sheet is provided with the opportunity to review the balance sheet and annual financial statements, with referral to an independent expert in the event of a dispute.
Is the balance sheet audited (where applicable)?
Frequency/market practice: Fairly common.
Is an earn-out common?
Frequency/market practice: Fairly common. Earn-outs are mostly used in transactions where the seller continues to manage the target company after completion. They are rarely used where the seller is exiting completely.
Is a deposit common?
Frequency/market practice: Rarely.
Is an escrow common?
Frequency/market practice: Fairly common.
Is a break fee common?
Frequency/market practice: Rarely.
Agreeing to the acquisition agreement → Conditions precedent
Express Material Adverse Event (MAE) closing condition?
Frequency/market practice: Fairly common, particularly where a long period is required from execution of the purchase agreement to obtain regulatory approvals and satisfy other conditions precedent. The scope/definition of the MAE is often a key negotiation point. Either the purchase agreement does not become operative on occurrence of the MAE as a result of a condition failing, or the purchase agreement is terminated and the transacting parties walk away.
Is the MAE general or specific?
Frequency/market practice: Both are seen.
Is the MAE quantified?
Frequency/market practice: Fairly common. It depends on whether MAE is general or specific.
Agreeing to the acquisition agreement → Covenants
Is a noncompete common?
Frequency/market practice: Common, except for private equity sellers.
Is it common to use waterfall or blue pencil methods to interpret contractual provisions?
Frequency/market practice: Waterfall/blue pencil provisions are used.
Are nonsolicitation provisions (of employees) common?
Frequency/market practice: Common (in conjunction with a non-compete).
Are nonsolicitation provisions (of customers) common?
Frequency/market practice: Common (in conjunction with a non-compete).
Are seller restrictions usually imposed on the target business between signing the purchase agreement and closing?
Frequency/market practice: Very common. Please note, however, that the parties should be cautious of any interim period undertakings that would amount to "gun jumping" or pre-implementation of the deal, prior to receipt of the necessary antitrust approvals, given the suspensory nature of South African merger control and the potential for significant administrative penalties. Clean‑team protocols and information‑sharing safeguards should be implemented where the parties are competitors.
Is there broad access to books, records and management between signing and closing?
Frequency/market practice: Very common. Generally, yes, in private transactions, but avoid circumstances which could be interpreted as taking over control of the target and sharing of sensitive information between competitors.
Is it common to update warranty disclosure or notify of possible breach?
Frequency/market practice: Fairly common. Updating schedules is common, but scope should be limited. Notification of possible breach is common. In the case of a material breach, there is usually a right to terminate.
Agreeing to the acquisition agreement → Representations and warranties
Materiality in representations — how is it quantified (e.g., by a USD amount)?
Frequency/market practice: Very common. Materiality in representations and warranties, determined with reference to an agreed threshold amount, is almost always present.
How is knowledge qualified (e.g., specific people, actual/constructive knowledge)?
Frequency/market practice: Knowledge qualifiers are very common, heavily negotiated and deal specific.
Is a warranty that there is no materially misleading/omitted information common?
Frequency/market practice: Fairly common, but ultimately a negotiated position.
Is disclosure of the data room common?
Frequency/market practice: Fairly common. This is usually negotiated and, if agreed, the index to the data room is referred to as a list of documents that qualify as disclosed or fairly disclosed.
Agreeing to the acquisition agreement → Repetition of representations and warranties
Is it common to repeat warranties at closing?
Frequency/market practice: Fairly common.
Is it common to repeat warranties at all times between signing and closing?
Frequency/market practice: Fairly common. Repetition during the interim period to closing and at closing is common.
Is a bring-down certificate at closing common?
Frequency/market practice: Bring-down certificates are not very common, however if it is an insured deal this will likely be required.
What is the applicable repetition standard, e.g., true in all material respects or Material Adverse Effect?
Frequency/market practice: True and accurate in all material respects is common but often carve out for fundamental representations which must be absolutely true.
Is double materiality common (a materiality qualification in bring-down at closing and in representation(s))?
Frequency/market practice: Rarely.
Agreeing to the acquisition agreement → Limitations on liability
What is the common cap amount (as a percentage of purchase price)?
Frequency/market practice: Very common. It is usually 50%-100% of the purchase price.
Does the cap (and other liability limitations) apply to the whole agreement or just warranties (or particular terms)?
Frequency/market practice: Both are seen regularly
What are the common exceptions to the cap?
Frequency/market practice: Key warranties are often excepted (e.g., title, capitalisation, authority). Often, tax and specific areas of concern are also excepted, sometimes with specific higher caps. Separate caps can be negotiated.
Is a deductible or basket common?
Frequency/market practice: Both are fairly common.
Is a de minimis common?
Frequency/market practice: Very common.
How long does seller liability survive?
Frequency/market practice: In terms of common law, it is three years from the date on which a claim arises. In terms of the agreement, this is a heavily negotiated point and depends on the type of warranty that the limitation seeks to cover. This can be anything from six to 36 months for business related warranties and longer for title, tax, environmental and competition-related warranties.
Are there any common carve-outs from limitation on seller liability (e.g., fraud, tax, key warranties)?
Frequency/market practice: Yes, however limitations of liability do not apply in the case of fraud or wilful misrepresentation. Common carve-outs also include tax, environmental and competition-related warranties where a longer period is typically agreed.
Is warranty insurance common?
Frequency/market practice: Yes, especially in the private equity space.
Agreeing to the acquisition agreement → Set-offs against claims
Is a set-off against claims for tax benefits common?
Frequency/market practice: Yes.
Is a set-off against claims for insurance proceeds common?
Frequency/market practice: Yes.
Is a set-off against claims for third-party recoveries common?
Frequency/market practice: Yes.
Agreeing to the acquisition agreement → Damages, knowledge
Is there an obligation to mitigate damages?
Frequency/market practice: Yes. This is an automatic requirement of South African common law.
Is there an exclusion of consequential damages?
Frequency/market practice: Very common.
Are provisions that there is no liability if the buyer has knowledge common, or does buyer knowledge have no effect?
Frequency/market practice: Fairly common.
Agreeing to the acquisition agreement → Dispute resolution
Does local law allow for a choice of governing law?
Frequency/market practice: Yes.
What is the common governing law?
Frequency/market practice: It is common practice for South African law to be chosen as governing law in the case of a local target company/business.
Is litigation or arbitration more common? If arbitration, where?
Frequency/market practice: Arbitration has become more common than litigation as a dispute resolution mechanism. The seat of arbitration is normally in South Africa, with the Arbitration Foundation of Southern Africa NPC or the Association of Arbitrators (Southern Africa) NPC being the main arbitral bodies.
Agreeing to the acquisition agreement → Stamp duty and tax
If stamp duty is payable, is it normally shared?
Frequency/market practice: Securities transfer tax (0.25% of the higher of purchase consideration and fair market value of the shares being transferred) levied against the target company, which bears the statutory obligation to pay the tax to the South African tax authorities. The company has the statutory right to reimbursement by the buyer. The parties may agree a different arrangement to address the effect of the tax liability. This could include sharing the tax or one party reimbursing the other.
Is a separate tax covenant/indemnity or tax deed common?
Frequency/market practice: Common, but usually contained in the warranties schedule to the purchase agreement and not in a separate tax deed.
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