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Select a topic from the menu and explore the questions within.
01 - Discovery
What disclosure/discovery is required in litigation?
Historically, there has not been a system of compulsory discovery in Saudi courts. The discovery rules that were in place until recently stipulated that a party may request documents from the opposing party, but the latter is not obligated to produce them. Thus, in general, the practice has been that each party proceeds with the documents that it has in its possession. The exception is if a party submitted documents to the court, then it must provide a copy to the other party. The court has discretion to demand, sua sponte or upon the request of a litigant, the production of a document from a third party, but the court has not often exercised this discretion.
The Law of Commercial Courts was approved by Royal Decree No. M93, dated 15/8/1441H (corresponding to 7 April 2020G), which went into effect in June 2020. The law's implementing regulations, which interpret and clarify the law, were also issued in June 2020. This law appears to modify the documentary discovery system that has been in practice for decades in Saudi Arabia. Article 46 of the law states that either party may request delivery of or access to case-related documents from the other party in accordance with the following conditions: (i) the documents are defined individually or by type; (ii) the documents pertain to the commercial relationship or lead to proving the true nature thereof; and (iii) the documents are not confidential.
However, there is no experience yet in how aggressively the commercial courts will implement Article 46 in compelling the disclosure of documents in a proceeding. The uncertainty revolves around the scope of documents that the court will subsume under this article. In our view, the Saudi commercial courts are unlikely to interpret Article 46 broadly. We anticipate that any document that directly affects the rights and obligations of the parties in the relationship would be discoverable, particularly if such documents were signed by both parties. Thus, agreements and any amendments thereof, minutes relating to meetings between the litigants, letters between the litigants containing understandings or agreements, and other related documents, might be subject to disclosure. However, internal notes, reports, memos, emails, interviews, legal advice and material created in the course of an internal investigation are unlikely to be discoverable. This is not because they are privileged (i.e., arise out of a special, confidential relationship), but because the court would not compel a party to disclose them.
Given the historical practice in Saudi courts against documentary discovery, it is very unlikely that the courts would allow the parties to engage in "fishing expeditions" for documents. We anticipate that the courts would be reluctant to grant discovery requests that are not specific, well-defined and that do not directly affect a fundamental issue in dispute.
02 - Type of privilege
Does the jurisdiction recognize the concept of privilege or another form of protection from disclosure of legal communications and documents prepared by or for lawyers?
Saudi law does not recognize the concept of legal privilege (i.e., the right to withhold evidence
from an adversary or the court), largely because historically, there has not been an obligation to make disclosure in litigation. Therefore, evidence in the possession of a party, which under the rules of other jurisdictions may qualify as privileged, would be admissible in a Saudi court.
Attorney-client privilege, on the other hand, is mainly governed by the Rules of Professional Conduct for Lawyers, which were approved by the Minister of Justice. These rules regulate the responsibilities of lawyers towards their clients, colleagues, judicial authorities and society. They aim to bolster the legal protection of lawyers, their clients and other concerned parties, while promoting transparency and accountability in professional practices.
03 - Scope of privilege
Is attorney-client communication only privileged as long as it remains in the lawyer's possession, or is a copy held by the client also protected?
There are no rules in Saudi Arabia that grant legal privilege to, for example, documents or communications submitted in the course of negotiations, documents or materials created in anticipation of an impending litigation, or attorney-client communications or legal advice. However, given the limited nature of discovery under the Saudi system, these documents are unlikely to be subject to mandatory discovery.
Are in-house lawyers treated in the same way as external lawyers for determining privilege?
The concept of privilege is not recognized in Saudi Arabia regardless of whether the documents involve in-house lawyers or external lawyers.
Does privilege extend to internal communications between in-house lawyers?
Please see response to previous question.
Are foreign lawyers recognized for the purposes of privilege?
Please see response to previous questions.
Does privilege extend to nonlegal professionals who may from time to time advise on legal issues relating to their field, e.g., accountants or tax consultants advising on tax law?
There is no privilege that extends to nonlegal professionals under Saudi law.
04 - Sharing documents with third parties
In what circumstances (if any) can a document be given to a third party without losing protection?
Please see responses to previous questions.
05 - Investigations
Are there any differences in how privilege operates in civil, criminal, regulatory or investigatory situations?
No. However, there are special rules governing the disclosure and dissemination of government documents.
Can notes of interviews with employees and other documents produced during investigations be covered by privilege?
The concept of privilege is not recognized in Saudi Arabia.
06 - Regulatory investigations
Can governmental regulators require a privileged document to be provided to them?
The concept of privilege is not recognized in Saudi Arabia.
07 - Artificial intelligence
Does the law of privilege or professional secrecy protect inputs by lawyers into generative AI tools and the resulting outputs?
There is no law of privilege in Saudi Arabia.
08 - Recent issues
What (if any) recent issues have arisen in relation to privilege in the jurisdiction?
N/A
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