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In what circumstances (if any) can a document be given to a third party without losing protection?
Conduct inconsistent with the continued confidentiality of the communication will result in a waiver of the privilege. This will arise, in particular, when the client knowingly and voluntarily discloses the substance of the evidence publicly or to another person, or the substance of the evidence is disclosed with the express or implied consent of a client. The test is concerned with the behavior of the holder of the privilege, not their intention.
Where a reference is made in a communication to the gist, conclusion or substance of legal advice, this can potentially result in a waiver in respect of the whole advice and other documents reasonably necessary to understand that advice. Particular caution should be exercised when referring to advice in correspondence with another party or in publicly available documents such as financial reports, Australian Securities Exchange announcements and takeover documents.
There are a number of exceptions to the doctrine of waiver, including the following:
Compulsion of law: Disclosure in accordance with a legal obligation to disclose is not a waiver. This will include situations where a regulator has the power to compel the production of privileged documents. However, a regulator will not ordinarily have the power to compel the production of privileged documents, and if in those cases otherwise-privileged documents are provided voluntarily to a regulator, then privilege is likely to be waived.
Common interest: A document may be disclosed to another party without waiving privilege where the parties' interests are aligned. Individual interests must not be selfish or potentially adverse. Companies in the same corporate group will not automatically share a common interest. It will be a question of fact in each case.
Limited purpose waiver: Where a document has been confidentially disclosed for a limited and specific purpose (for example, to conduct due diligence), privilege will not be waived if the circumstances are not inconsistent with maintaining the privilege. The original holder of the document must retain control of the document and take steps to limit its disclosure and otherwise maintain confidentiality.
Inadvertent waiver: Where a privileged document is disclosed by mistake, it is possible to assert that there has been no waiver of privilege. However, it is important to take steps to recover the document as soon as the inadvertent waiver is discovered.
Copyright © 2026 Baker & McKenzie. All rights reserved. Ownership: This documentation and content (Content) is a proprietary resource owned exclusively by Baker McKenzie (meaning Baker & McKenzie International and its member firms). The Content is protected under international copyright conventions. Use of this Content does not of itself create a contractual relationship, nor any attorney/client relationship, between Baker McKenzie and any person. Non-reliance and exclusion: All Content is for informational purposes only and may not reflect the most current legal and regulatory developments. All summaries of the laws, regulations and practice are subject to change. The Content is not offered as legal or professional advice for any specific matter. It is not intended to be a substitute for reference to (and compliance with) the detailed provisions of applicable laws, rules, regulations or forms. Legal advice should always be sought before taking any action or refraining from taking any action based on any Content. Baker McKenzie and the editors and the contributing authors do not guarantee the accuracy of the Content and expressly disclaim any and all liability to any person in respect of the consequences of anything done or permitted to be done or omitted to be done wholly or partly in reliance upon the whole or any part of the Content. The Content may contain links to external websites and external websites may link to the Content. Baker McKenzie is not responsible for the content or operation of any such external sites and disclaims all liability, howsoever occurring, in respect of the content or operation of any such external websites.  Attorney Advertising: This Content may qualify as “Attorney Advertising” requiring notice in some jurisdictions. To the extent that this Content may qualify as Attorney Advertising, PRIOR RESULTS DO NOT GUARANTEE A SIMILAR OUTCOME. Reproduction: Reproduction of reasonable portions of the Content is permitted provided that (i) such reproductions are made available free of charge and for non-commercial purposes, (ii) such reproductions are properly attributed to Baker McKenzie, (iii) the portion of the Content being reproduced is not altered or made available in a manner that modifies the Content or presents the Content being reproduced in a false light and (iv) notice is made to the disclaimers included on the Content. The permission to re-copy does not allow for incorporation of any substantial portion of the Content in any work or publication, whether in hard copy, electronic or any other form or for commercial purposes.
© 2026 Baker McKenzie. All rights reserved.

https://resourcehub.bakermckenzie.com/en/resources/global-attorney-client-privilege-guide

www.bakermckenzie.com	Copyright 2021	2
image1.png




image2.png
McKenzie.




image3.svg
                


